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FOREWORD 


THE NATURAL LAW INSTITUTE, a function of The Law School of The 
University of Notre Dame, was organized in 1947. Five annual convoca- 
tions were held under its auspices, the last one in December of 1951. There- 
after a search was undertaken for a way in which the Institute could function 
effectively on a year-round rather than a once-a-year basis. After exploring 
many possibilities, it was decided to publish this journal, the Natural Law 
Forum. 

Our planning for the Forum has proceeded upon the faith that natural 
law can help solve some of our problems. This, of course, implies that 
natural law can be made to serve practical ends in the legal order. It implies, 
also, that our interest is not exclusively or even primarily historical or theo- 
retical. We have no interest, moreover, in the meat-cleaver approach to 
natural law, which consists of assuming the rectitude of one’s own position 
and concentrating on the decapitation of all who disagree. Much more apt 
to be fruitful, we believe, is the course recommended by Monsignor Romano 
Guardini: “We must start from scratch and think every problem through 
from its very premises to its last implications. We must never rest with what 
we have achieved, we must never rely lazily on a given ‘truth’. . .” 

While it is, no doubt, an oversimplification, it may serve to clarify our 
approach if I say that we believe natural law can be made to serve practical 
ends in the legal order for the simple reason that it is a source of the right 
questions and one who knows the right question is already well advanced to- 
ward the right answer. This is extremely important. “How?” is the job of the 
jurist, the legislator, the political scientist. And that job requires them end- 
lessly to search out, assay and interpret facts, and to explore their inter- 
relationships. But what facts are relevant? According to what standard are 
facts to be evaluated? What guide is to be used in seeking to interpret them? 
In these perplexities we regard natural law as a source of inspiration and 
guidance. For in natural law, we believe, can be discovered an indication of 
where we ought to be going, and this raises the right question: What is the 
best way to get there? 

We are interested in exploring, with all the resources of scholarship and 
modern science, the full extent of the contribution natural law can make to 

1 








EDITORIAL BOARD 








EDITOR 


_Professor Antonio de Luna 
Notre Dame Law School and University of Madrid, Spain 


ASSOCIATE EDITORS 


Professor Vernon J. Bourke 
St. Louis University 


Professor Anton-Hermann Chroust 
Notre Dame Law School 

Mr. George W. Constable 
Baltimore, Maryland 

Professor William J. Curran 
Boston College Law School 


Professor A. P. d’Entréves 
Oxford University, England 


Professor Lon L. Fuller 
Law School of Harvard University 


Professor Myres S. McDougal 
Yale University Law School 


Professor F. C. S. Northrop 
Yale University Law School 


Professor H. A. Rommen 
Georgetown University 


Professor Leo Strauss 
The University of Chicago 


Professor John Wild 


Harvard University 


ADVISORY EDITORS 


Professor Felice Battaglia 
University of Bologna, Italy 
Professor Edgar Bodenheimer 
University of Utah College of Law 
Professor Brendan F. Brown 
School of Law, 

Loyola University of the South 
Mr. Huntington Cairns 

National Galleries, Washington, D.C. 
Professor Edward S. Corwin 
Princeton University 

Reverend Thomas E. Davitt, S.J. 
Marquette University Law School 
Honorable Charles F. Desmond 
New York Court of Appeals 
Honorable Charles Fahy 

United States Court of Appeals 

for the District of Columbia Circuit 
Professor Guido Fasso 

University of Parma, Italy 
Honorable Jerome N. Frank 
United States Court of Appeals 

for the Second Circuit 

Professor Eustaquio Galan 
University of Valladolid, Spain 
Professor Eduardo Garcia Maynez 
National University of Mexico 
Professor George W. Goble 
University of Illinois College of Law 
Professor Jerome Hall 

Indiana University School of Law 


Professor Freiherr von der Heydte 
University of Wuerzburg, Germany 
Mr. Robert M. Hutchins 

Pasadena, California 

Professor Friedrich Kessler 

Yale University Law School 
Honorable Roger J. Kiley 

Appellate Court of Illinois 

Professor Jacques Leclercq 
University of Louvain, Belgium 
Professor Luis Legaz 

— of Santiago de Compostela, 
Spain 

Professor Luis Cabral de Mancada 
University of Coimbra, Portugal 
Professor Radhabinod Pal 
University of Calcutta, India 
Professor Ervin H. Pollack 

Ohto State University College of Law 
Dean Miriam Theresa Rooney 
Seton Hall University School of Law 
Professor René Théry 

Ecole Libre du Droit 

Facultés Catholiques, Lille, France 
Professor Antonio Truyol 
Universities of Lisbon, Portugal, 

and Murcia, Spain 

Professor Joseph P. Witherspoon 
University of Texas School of Law 
Professor Erik Wolf 

University of Freiburg i.Br., Germany 





AU ELENA a SANIT LS 








EGAN SAAT tc IIR PID PAGE SIE TONITE EAM TOTO 








FOREWORD 


THE NATURAL LAW INSTITUTE, a function of The Law School of The 
University of Notre Dame, was organized in 1947. Five annual convoca- 
tions were held under its auspices, the last one in December of 1951. There- 
after a search was undertaken for a way in which the Institute could function 
effectively on a year-round rather than a once-a-year basis. After exploring 
many possibilities, it was decided to publish this journal, the Natural Law 
Forum. 

Our planning for the Forum has proceeded upon the faith that natural 
law can help solve some of our problems. This, of course, implies that 
natural law can be made to serve practical ends in the legal order. It implies, 
also, that our interest is not exclusively or even primarily historical or theo- 
retical. We have no interest, moreover, in the meat-cleaver approach to 
natural law, which consists of assuming the rectitude of one’s own position 
and concentrating on the decapitation of all who disagree. Much more apt 
to be fruitful, we believe, is the course recommended by Monsignor Romano 
Guardini: “We must start from scratch and think every problem through 
from its very premises to its last implications. We must never rest with what 
we have achieved, we must never rely lazily on a given ‘truth’... .” 

While it is, no doubt, an oversimplification, it may serve to clarify our 
approach if I say that we believe natural law can be made to serve practical 
ends in the legal order for the simple reason that it is a source of the right 
questions and one who knows the right question is already well advanced to- 
ward the right answer. This is extremely important. “How?” is the job of the 
jurist, the legislator, the political scientist. And that job requires them end- 
lessly to search out, assay and interpret facts, and to explore their inter- 
relationships. But what facts are relevant? According to what standard are 
facts to be evaluated? What guide is to be used in seeking to interpret them? 
In these perplexities we regard natural law as a source of inspiration and 
guidance. For in natural law, we believe, can be discovered an indication of 
where we ought to be going, and this raises the right question: What is the 
best way to get there? 

We are interested in exploring, with all the resources of scholarship and 
modern science, the full extent of the contribution natural law can make to 
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the solution of today’s problems. At the same time, we do not expect detailed 
answers to specific questions. Too often “the natural law” has been dragooned 
by partisans to fight in their wars. That is a danger we are very conscious of 
and mean to avoid. Illumination of problems—that is what we expect from 
natural law, rather than a blueprint of detailed solutions. 

What I have said is a lawyer’s, not a scholar’s way of suggesting the 
approach we have had in mind in planning for the Forum, an approach we 
hope can be fruitful. 

JosEPH O’MEARA 
Dean, Notre Dame Law School 
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STATEMENT OF POLICY 


THE POLITICAL AND SOCIAL CONFLICTS of the twentieth century have made 
everyone familiar with the differences among men and nations concerning 
ethical and legal judgments. Totalitarian excesses, moreover, have made it 
increasingly difficult to acquiesce in the positivist conclusion that the ideology 
of one person or nation is as valid as that of any other. This is the great 
jurisprudential issue of our day. Can natural law resolve it? Does natural 
law have anything really sound and relevant to say concerning the problems 
of moral and legal relativism now confronting us? We hope to make this 
journal just what its title indicates—a forum for the discussion of these and 
related questions. 

The editors believe that all aspects of natural law, from its claimed foun- 

dations in human nature to its last implications for concrete practice, need 
to be critically examined and rethought in our time. We hope, therefore, 
to publish disciplined studies of the theoretical foundations of natural law and 
of alternative formulations of natural law in the past, as well as discussions 
concerning the scientific justification and the practicability of natural law 
today. 
We realize that natural law jurisprudence is always confronted by two 
opposite dangers. On the one hand, the principles set forth may be so abstract 
as to lack meaningful content, offering no adequate basis for determinate 
applications of any kind. On the other hand, they may be identified with 
judgments of positive law defensible only for special groups .iving under 
special conditions. We hope to steer a course between these hazards. 

The Forum will not be identified with any particular school or doctrine 
of natural law; nor will it rule out contributions which are basically opposed 
to the whole conception. We are interested in promoting a serious and 
scholarly investigation of natural law in all its aspects, not in defending any 
established point of view. We will welcome any article in the area of phi- 
losophy, of social or behavioral science, or of jurisprudence, which leads to 
a more adequate understanding and evaluation of natural law, whatever its 
point of view may be; and we hope to publish relevant contributions from 
a maximum variety of sources. In this way it is our purpose to avoid the 
bias of any particular institutional orientation or political outlook, and thus 
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to encourage the widest search for universal standards relevant to the solution 
of contemporary problems. 

In addition to scholarly articles and notes, we hope to publish reviews 
of important contemporary books and abstracts of all other relevant literature 
appearing both here and abroad, to the end that the Forum may serve as 
a world-wide clearing house of information and ideas. Book reviews will 
not be restricted to one or two pages of undeveloped summary and comment. 
In the case of important books, we shall encourage the reviewer to engage 
in sustained criticism and original reflection, unhampered by the usual space 
limitations. 

The Forum begins as an annual; later it will be a semi-annual; and in 


due time, we hope, a quarterly. 
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THE CASE FOR NATURAL LAW 
RE-EXAMINED 
A, P. d’Entréves 





THE LECTURES printed in the following pages were delivered at the Uni- 
versity of Notre Dame on October 9 and 10, 1954, at the invitation of the 
President and the Dean of the Law School. Their purpose was to initiate a 
discussion about the use and scope of a journal of natural law studies. That 
they should appear in the first issue of this journal is a generous reward and 
a great honor for the lecturer. I have made no substantial alteration of the text: 
I wish my talks to read as they were given. The introductory lecture is 
omitted at my request. ‘A very few words will suffice to.explain my line of 
approach and my intentions, 

The case for natural law is not an easy one to put clearly and convinc- 
ingly. It must needs appear in a different light according to the angle in time — 
or in place from which it is looked at. In England, for a number of reasons, 
that case has never been a popular one.! At the time when I was preparing 
these lectures I happened to ask an eminent scholar for his views on the debate 
about natural law that was taking place in the Canadian Bar Review. Pro- 
fessor Goodhart is no declared enemy of “old-fashioned” jurisprudence. - As 
will appear from these lectures, I believe that we see eye to eye on many im- 
portant issues. But his comment was not very encouraging. “I have a sus- 
picion,” he wrote, “that the various disputants are arguing about different 
things. Once you are in agreement concerning your basic premise, then it 
is probable that logical reasoning will lead you to the same conclusion; but 
the real difficulty lies in finding a common basic premise. A person who be- 
lieves in a Divine Being and a future world will have one premise, while a 
person who is an agnostic will have another. As reasonable men, they will 
probably differ concerning the conclusions which thcy will eventually reach, 
having started from different premises.” 

These lectures are an attempt to resolve the difficulty indicated by 
Professor Goodhart. They take their start from the opposite end to his; they 
leave “premises” as much as possible out of discussion. Dean O’Meara’s 
letter of invitation contained one suggestion which I found particularly to my 


1. “It is surprising to find how small a contribution to English jurisprudence in these 


years has been made by writers in the natural law tradition”: Hart, Philosophy of Law 
and Jurisprudence in Britain (1945-1952), 2 Am. J. Comp. L. 355, 362 (1953). For the 
famous phrase, in Anglia minus curatur de iure naturali quam in aliqua regione de mundo, 
see my MEDIEVAL ConTRIBUTION TO PouiTicAL THoucuT (1939), c. v and vi, 
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taste and particularly helpful: that we should turn to natural law for an “il- 
lumination of problems” rather than for a “blueprint of detailed solutions.” 
It so happened that in an essay published some years ago? I had tried to show 
that natural law can shed light on a number of problems. The nature of law, 
the relationship between legal and moral obligation, the necessity of referring 
positive law to some ideal standard: on each of these problems I believed, 
and still believe, that natural law has a word to say, that, indeed, natural 
law is perhaps nothing other than a name for the right answer. I concluded 
that the best way for reassessing the case for natural law was to reassess the 
value of that answer. 

If I borrowed my division from an old book, I have done my best not to 
borrow anything else besides it. This time my concern was with the present 
rather than with the past; I hope that I may have poured some new wine into 
my old bottles. It is one of my happiest recollections of Notre Dame that I 
actually met there many of the authors whose views I was about to discuss in 
these lectures; the others I had only just left behind, my daily companions at 
Oxford. My intention was to start a friendly discussion among friends. I 
must acknowledge an equal debt to those with whom I agree and to those 
with whom I differ. 


I. THe PrRoBLEMS OF THE NATURE OF LAw: 
THE CONTRIBUTION OF NATURAL 
Law THINKING 


THE FIRST PROBLEM is that of the nature, or the essence, or, if you prefer 
to put it even more simply, of the definition of law—and of what natural law 
has to contribute to the age-long controversy centering around it. 

Surely the old problem is not as dead as it looks. Even in quite recent 
days and in very respectable quarters it is still chosen as a subject for academic 
discussion at the highest level. It seems to me, in fact, highly significant that 
only last year the new Oxford professor of jurisprudence—Professor Herbert 
Hart—should have chosen it as the subject of his inaugural lecture.2 This 
lecture is a clear indication that there is no objection for the modern jurist to 
start, as of old, from the beginning, viz., from the old problem of the nature 
of law and of its definition. 

On the first page of Professor Hart’s lecture we read the following: “The 
perplexities I propose to discuss are voiced in those questions of analytical 
jurisprudence which are usually characterized as requests for definitions: 
2. Naturat Law (1951). 


3. Hart, DEFINITION AND THEORY IN JURISPRUDENCE (1953) (an inaugural lecture 
delivered before the University of Oxford on 30 May 1953). 
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What is law? What is a state? What is a right? What is possession? I 
choose this topic because it seems to me that the common mode of definition 
is ill-adapted to the law and has complicated its exposition.” In the next two 
paragraphs Professor Hart adds: “. . . compared with most ordinary words 
these legal words are in different ways anomalous.” They “. . . do not have 
the straightfo: ward connection with counterparts in the world of fact which 
most ordinary words have and to which we appeal in our definition of or- 
dinary words.” 

I have taken the liberty of quoting from Professor Hart’s inaugural lecture 
in order to prove my point that discussion of the definition or essence of law 
is not so out of fashion as is usually believed. I am of course well aware that 
there are some remarkable novelties in the manner in which the discussion is 
approached. The philosophy prevalent in many Anglo-Saxon universities— 
and of which Oxford has become the stronghold in recent years—is one that 
is mainly occupied with the analysis of language. Strange and alien and in 
some ways parochial as this particular brand of philosophy appears to me, I 
have no doubt that its methods, and indeed even its temper, can in many ways 
prove peculiarly relevant to legal studies and to jurisprudence; and I shall 
presently return to some of Professor Hart’s most striking and interesting sug- 
gestions. For the time being I trust that I am not misreading his words if I 
take them as evidence that de legum-natura still animates the mind of the 
legal philosopher. Nor do I think that the legal philosopher should bé at all 
annoyed if I remind him that this is a question with a very long and very re- 
spectable history behind it. Any acquaintance with the history of jurispru- 
dence reveals that all through the ages the problem of defining what law is 
has almost constantly been in the mind of the jurist. If authority is needed 
on this point, Professor Rommen’s admirable book provides ample evidence 
that the problem of the nature of law was in fact part and parcel of past dis- 
cussions about the law of nature.* 

Surely the old discussion utrum lex sit actus intellectus seu voluntatis was 
more than a Scholastic quibble. But surely natural law implied a particular 
answer. Natural law thinking implies a certain attitude towards the prob- 
lems of the definition of law. Wherever that attitude can be traced, we may 
be almost sure that natural law has had its say; we may even be justified in 
using “natural law” as a provisional heading. In the discussion whether 
law is an actus intellectus or an actus voluntatis, natural law theorists have 
always and invariably sided with the first part of the alternative. 

I think that this conclusion applies not only to the medieval Schoolmen, 
but also to the modern “secularized” theory of the law of nature. Both Gro- 


4. Rommen, THE Naturat Law (1947). 
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tius and Locke certainly accepted the view that the essence of law is not will 
but reason. So did, unless I am mistaken, the Fathers of the American Con- 
stitution. There are, of course, some notorious exceptions. Hobbes, the best 
known among them, with all his talk about the law of nature, is really out- 
side that tradition of natural law still so much alive in the Declaration of 
Independence. Hobbes is in fact the forerunner and founder of that theory 
of law which has ignored natural law altogether. That theory has come to 
be known by a name which is usually taken to express the “modern” attitude 
towards the problem of law: the theory of “legal positivism.” It is an ambig- 
uous name: I shall use it here for that line of thought which rejects any quest 
after the reason or justification of the law, and which no doubt, in the old dis- 
cussion whether the essence of law is reason or will, would have sided in 
favor of the second part of the alternative. As the basic, almost scriptural 
text for that theory, I would choose the following passage from Hobbes: “And 
first it is manifest that Law in general is not Counsel but Command, nor a 
Command of any man to any man, but only of him whose command is ad- 
dressed to orie formerly obliged to obey him.’’> 

From Hobbes to Austin and from Austin to the present-day “positivist” : 
the line seems as continuous and unbroken as it is from Cicero to the Found- 
ing Fathers. Yet the continuity of certain lines of thought should not blind us 
to the differences which may and do separate one age from another. I am not 
sure that modern legal theory, with all its insistence on “positivism,” would 
still stand, without many qualifications, by Hobbes’ definition of law as the 
command of the sovereign. I have an impression, in other words, that contem- 
porary legal thought, though still terming itself “positivist,” has, on the whole, 
abandoned the will-theory of law and is groping for some new and more sat- 
isfactory definition. Actually every treatise on jurisprudence nowadays seems 
to contain a preliminary section devoted primarily to showing that the iden- 
tification of law with command is not an adequate explanation of legal 
phenomena. 

I should not be surprised if that doctrine had long been abandoned in 
England. It has always seemed to me a strange paradox that both Austin 
and Hobbes should have maintained their full right of citizenship across the 
Channel. But it is not for me to say whether Hobbes’ and Austin’s theory 
of law can be reconciled with the common law tradition. What seems to 
me even more significant is that the will-theory of law should be losing . 
ground on the continent of Europe, where it does seem after all infinitely 
better adapted than in England to the actual facts of legal experience. Here 
indeed the old tradition of Roman law has played a large part in foster- 
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ing the notion that law is the expression of a sovereign will, whether of the 
prince or of the people. And that tradition has also undoubtedly concurred 
in fostering the growth of highly centralized States, in which one single author- 
ity gradually absorbed all the functions of lawmaking, and stripped society 
of what Montesquieu called “les corps intermédiaires”: a process which 
Tocqueville has admirably described in his book L’Ancien Régime et la 
Révolution, where he shows it at work long before the French Revolution pro- 
claimed the dogma of the one and indivisible sovereignty of the people. 

The reasons for this abandonment have become commonplaces of modern 
jurisprudence. The will-theory of law, it is pointed out, does not provide an 
adequate explanation of certain important aspects of legal experience. It 
does not, for example, explain the nature of constitutional law. The laws of 
a constitution, whether written or unwritten, are not commanded; they are 
accepted. They have no “sanction” in the normal sense of the word; nor can 
such sanctions be said to exist even in those constitutions providing a mechan- 
ism for the control of the constitution itself, for quis custodiet custodes? Nor _ 
can insurrection as the “last resort”—as the right of the people to rebel against 
arbitrary rule—be properly called the sanction of the constitution. Surely no 
modern constitution embodies any recognition of such a right. In short, the 
will- and sanction-theory of law simply will no. work with constitutional law, 
and, as Professor Goodhart puts it very well, “an interpretation of ‘law which 
leaves out constitutional law seems . . . clearly inadequate.” I think all mod- 
ern students of jurisprudence would agree on this point. 

I need hardly mention the other classic example of the inadequacy of the 
will-theory of law, viz., the case of international law. It is clearly impossible 
to consider international law as law in the terms of the Hobbesian or Austin- 
ian definition. There is no sovereign power to command; “sanctions” there 
may be, but no proper system of coercion, unless we construe war itself as the 
sanction of international law. This has been done, but it does seem a curious 
way of conceiving the sanction of law as consisting in its own destruction. It 
may of course be objected that the whole question is merely a matter of defini- 
tion:® the point, however, is that if we want to understand international law 
as law we must give a definition of law in which the current notion of com- 
mand and of sanction are left out altogether. 

Finally—as I have already pointed out—I must leave it to you to decide 
to what extent the will-theory of law is a stumbling block in the Anglo-Saxon 
approach to the legal problem. Here I can only refer to a recent article which 
has made a deep impression on me, as an indication of American awareness 


6. See Professor Glanville Williams’ article, International Law and the Controversy Con- 
cerning the Word Law, 1945 Brit. Y. B. INnT’L. L. 146. 
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of the same problems worrying us on the continent of Europe.” Professor 
Lon Fuller’s criticism of the “predictive” theory of law—the theory enunci- 
ated in Holmes’ famous dictum about “the prophecies of what the courts will 
do in fact”—only confirms me in my conviction that, if the will-theory of law 
has been found inadequate even by Continental lawyers brought up in the 
tradition of centralized sovereignty, it could hardly fail to be found so “in the 
jurisdictions of the common law.” Professor Fuller’s vindication of “the an- 
tinomy of reason and fiat that runs throughout the law’ is certainly one of the 
most interesting and most recent instances of the dissatisfaction of the jurist 
with the attempt at “stating law purely in terms of power relations without 
reference to its ethical bases.” 

At this point I must make it perfectly clear that, in my view, the defeat 
or abandonment of the will-theory of law is not necessarily an indication of a 
return to natural law thinking. I can think of new and more subtle forms of 
legal positivism in which the emphasis on will, power, sanction or command 
which characterized Hobbes’ or Austin’s approach is no longer essential. In 
fact, it is characteristic of the modern approach to the problem of law to dis- 
card the notion of will from that of law altogether. 

The first and foremost instance I would like to quote in this cornection is 
that of Kelsen’s “pure theory of law.” I am well aware that Kelsen’s theory 
can be interpreted in many different ways; and I am quite willing to concede 
that, as a “sanction theory”’ of law, it can, in some way, be linked to the tra- 
ditional “positivist” approach to law—to the notion that law is the command 
of the sovereign. But if we look at the case a little more closely we can easily 
see that things are not quite so simple and that in Kelsen himself, and more 
clearly in that Kelsenian school flourishing on the Continent in recent dec- 
ades, there is ample indication that the pure theory of law tends to be an 
entirely formal construction of the legal order in which the element of will 
—in fact every consideration of the “content” of the law—can and must be 
entirely eliminated. The moment in fact that we conceive of the legal order 
as a construction in degrees—a Stufenbau, as Kelsen puts it—in which every 
legal proposition derives its validity from the step that precedes it; the mo- 
ment, in other words, we conceive the whole legal system as merely a system 
of reciprocal coherence and implication—that moment indeed we shall have 
no need or use for a “will” to set as it were the whole system in motion. We 
are in fact bound to recognize that the very notion of a “will” or a “sov- 
ereign” is nothing other than a “personification” and an illusion. 

Actually, to the Kelsenian, “sovereignty” is no more than the primary 
assumption necessary and sufficient for the understanding and the coherent 


7. Fuller, Reason and Fiat in Case Law, 59 Harv. L. Rev. 376 (1946). 
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interpretation of a given legal order. The choice of that assumption is a 
mere matter of convention; though, once the choice is made, the validity of 
every and each legal proposition will derive from it. There is no intrinsic 
legal value which a rule can claim apart from the system; in fact, there is no 
law except “positive” law. Natural law holds no brief with Kelsen and his 
followers. 

I turn now to another, quite different approach to the problem of the 
nature of law which provides a good illustration of what I have called the 
“positivist” attitude in modern legal thinking. Here again the emphasis is no 
longer on will or command. Yet there is no indication that the abandon- 
ment of the will-theory of law should point towards a revival of natural law 
thinking. The kind of approach of which I am speaking strikes me as par- 
ticularly fashionable among present-day English legal and political theorists. 
It is based on an analogy which seems to have a special appeal to the English 
—the analogy between law and the “rules of a game.” Actually—though I 
am not aware that any of my Oxford friends who make use of the analogy 
ever refer to their direct antecedent—the analogy can clearly be traced back - 
to the father of legal positivism himself. In his Questions concerning Liberty, 
Necessity and Chance, Hobbes says at one point: “In the same manner as 
men in playing turn up trump, and as in playing their game their morality 
consisteth in not renouncing, so in our civil conversation our morality is all 
contained in not disobeying of the laws.” This analogy must have pleased 
Hobbes a lot, for he makes use of it also in the Leviathan. Most clearly, and 
in his own unforgettable way, he repeats it in A Dialogue of the Common 
Law: “For such authority [of defining final punishments] is to trump in card 
playing, save that in matter of government when nothing else is turned up, 
clubs are trumps.”® Hobbes was indeed a great writer; he knew how to coin 
a phrase, and to hit a nail on the head. 

Let us turn now to some English writers talking about law and the rules 
of the game. Professor Hart—I quote again from his recent inaugural lecture 
—remarks: “The language involved in the enunciation and application of 
rules constitutes a special segment of human discourse with special features 
which lead to confusion if neglected. Of this type of discourse the law is one 
very complex example, and sometimes to see its features we need to look 
away from the law to simpler cases which in spite of many differences share 
these features. The economist or the scientist often uses a simple model with 

which to understand the complex, and this can be done for the law. So in 
what follows I shall use as a simple analogy the rules of a game which at many 
vital points have the same puzzling logical structure as rules of law.” 


8. Hosses, 5 Works 194 (Molesworth ed. 1841) ; 6 id. at 122. 








12 NATURAL LAW FORUM 


Since Professor Hart is an Englishman, we should not be surprised if the 
game to which he refers is a typical English game, one whose rules are little 
known beyond English shores—I mean cricket. Personally, I have always 
considered that there are three things difficult for a foreigner to understand 
about England. The first is the working of the British Constitution: that can 
be learned with patient application and sound work. The second is the pe- 
culiar essence of the Church of England: that too can be understood with 
the exercise of some charity and good will. But the real stumbling block for 
a foreigner is the rules of cricket: they, to be sure, must be learned from early 
childhood on an English village green. So I cannot help feeling that it is not 
quite fair on the part of our English friends to force an analogy upon us which 
we foreigners can hardly be expected to follow in all its delicate and intricate 
detail. Nevertheless, even without such knowledge of detail, I think it is not 
altogether impossible to assess what the analogy really amounts to. Let me 
cite one further quotation from another recent Oxford book. 

I am taking this second quotation from a small but provocative book 
which provides a good insight into what is going on within the walls of my 
old university. Its author, Mr. T. D. Weldon, shows himself well acquainted 
with those new philosophical methods to which I referred at the beginning 
of this lecture. The full title of the book is The Vocabulary of Politics. An 
Enquiry into the Use and Abuse of Language in the Making of Political 
Theories.2 Mr. Weldon is a political philosopher who has a particular gift for 
bringing out with the utmost clarity (and perhaps with a tinge of boyish 
perversity) the full implications of a certain line of thought. Here is, on page 
57, what he has to say on the point at issue: 

“Let us . . . ask what it means to say that someone has a right to do some- 
thing. . . . The simple answer which is also the correct one is ‘Because there is 
a law in this country to that effect.’ But this, though correct, is liable to be 
misleading as will appear shortly. To answer the question fully, one would 
have to set out fully the whole complicated process by which laws are made 
and enforced in Great Britain and the way in which legislators themselves are 
elected. This would be tedious and not many people are competent to do it. 
Such elaborate elucidations are always boring and usually quite unnecessary. 
Suppose however the objector goes on to say ‘Even if it is the law, I don’t see 
why I should obey it.’ The only further comment possible is ‘Well, this is 
Great Britain, isn’t it? 

“The position indeed is exactly parallel to that of the cricketer who asks 
‘Why should I obey the umpire? What right has he to give me out?’ One can 
answer only by expounding the rules of cricket, the position of the M.C.C., 


9; Penguin Books. First published in 1953. 
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and so on. Beyond that there is nothing to be done except to say “This is a 
game of cricket, isn’t it?’ 

“T believe that this is the answer and the complete answer to ‘What does 
it mean to say that A has a right to do X?’ ” 

Mr. Weldon’s manner is certainly challenging. Yet I do not think that I 
am very far off the mark in saying that the analogy of the game, which is so 
much in vogue among British legal and political philosophers, does ultimately 
imply the conclusions which Mr. Weldon in the present passage lays down so 
cogently and neatly. And the question is how to deal with this new and 
subtle presentation of the positivist case, where law itself, though no longer 
conceived in the old terms of power relations, is irretrievably and finally sev- 
ered from any kind of ethical basis. 

It should not prove too difficult to point out what is wrong with the anal- 
ogy between law and the rules of a game. For one thing, I am not sure 
that we can take that analogy at its face value. As Professor Fuller has 
pointed out in The Law in Quest of Itself,!° this doctrine which purports to be 
positive, unemotional, matter-of-fact, is in fact itself steeped ir a romentic, 
emotional aura. On closer inspection, the “game theory” of law can well 
appear as “a quite legitimate attempt to rally to the support of positivism the 
sporting instinct which takes pride in knowing and observin, the rules of the 
game.” How true is this remark, and how easily one could sustain it from 
the personal experience of professed skeptics who are clearly intensely loyal 
and “moral” men! And we have after all Hobbes’ own authority for speak- 
ing of a “morality” of the game itself. 

But there are, I believe, stronger and more decisive objections to the 
purely pcsitivistic approach to law as the rules of a garne. For indeed this ap- 
proach seems to forget that the main difference between law and tke rules of 
a game is that the rues of a game are freely chosen and submitted to. We are 
free to play cricket; we are indeed—those of us who have not been born and 
bred in England—free to ignore its rules; and nobody can ever oblige us to 
learn them. But we are not free to ignore or to disregard the laws of the iand 
to which we belong or in which we have made our abode. Hobbes’ words, 
once again, are our great reminders: “save that in matter of government when 
nothing else is turned up, clubs are trumps.” If we want at all costs to stick 
to the analogy between law and the rules of a game, let us admit that it is a 

peculiar game which we are asked to play, and one which has little to do with 
the placid setting of a sunny English afternoon. 

Finally—and this really leads me to the next subject which I would like 
to broach—it is not only a question that “clubs are trumps” in matter of gov- 
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ernment and that therefore we cannot honestly conceive the legal order as 
equivalent to the rules of an ordinary game. It is not only a question of 
choosing the game; it is a question of deciding on its merits. Surely a man 
who plays cricket or plays a game of cards may have his own views about the 
rules he is observing. He may find them enjoyable or boring, fit for their 
purpose or needlessly complicated. Nevertheless he need not depart, while he 
is playing the game, from a detached and noncommittal attitude about the 
“goodness” or “badness” of the rules as they are. He may keep himself emo- 
tionally quite unmoved by that problem, bent, as he probably is, merely on 
passing time or building up his health or showing his prowess. But I defy 
anyone to assume and maintain the same noncommittal and phlegmatic atti- 
tude concerning the body of laws which condition his entire life and possibil- 
ity of acting. I firmly believe that it is very difficult, if not quite impossible, to 
conceive our compliance with law as merely compliance with certain conven- 
tional rules whose ultimate justification lies in the mere fact of their existence. 
I do not think, in other words, that the answer: “This is Great Britain, isn’t 
it?” is quite akin to the answer: “This is cricket, isn’t it?” 

Let me try to make my point somewhat more convincing with the aid of 
another quotation. You will see that the passage is not quite irrelevant to the 
analogy between law and the rules of a game. In his famous novel, La Char- 
treuse de Parme, the French writer Stendhal tells us the story of the education 
of a young Italian, Fabrizio del Dongo, in an utterly corrupt society. Fabrizio, 
the scion of a noble and influential North-Italian family, had dreamt of ad- 
venture and glory in the wake of Napoleon. In the gloomy, oppressive at- 
mosphere of Restoration Italy no career is left open to an ambitious young 
man except one in the Church. This is what Fabrizio’s powerful friends and 
protectors, Count Mosca and the Duchess Sanseverina, have planned for him; 
and here are the words of advice of the Duchess to Fabrizio, who is about to 
enter a seminary. 

“Le comte, quit connait bien I’Italie actuelle, m’a chargé d’une idée pour 
toi. Crois ou ne crois pas 4 ce qu’on t’enseignera, mais ne fais jamais aucune 
objection. Figure-toi qu’on t’enseigne les régles du jeu de whist: est-ce que 
tu ferais des objections aux régles du whist?” 

“The Count, who knows the conditions of present-day Italy well, has given 
me a suggestion for you. Believe or disbelieve all the things you will be 
taught: but never raise any objections against them. Imagine that they teach 
you the rules of whist. Would you make any objections to the rules of whist?” 

To learn the rules of ecclesiastical life as if they were the rules of whist! 
It needed Stendhal’s cynical turn of mind to conceive such an analogy. Yet 
I do not think there is a lesser degree of ‘cynicism in the analogy between law 
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and the rules of a game. Surely such rules as involve grave and vital issues 
about the whole pattern and purpose of our life cannot be indifferently “be- 
lieved” or “disbelieved.”” Not only do we know very well when and how to 
“raise objections” about them, but it may well be that if we shrug our shoul- 
ders and treat them as mere matters of convention we may prove to be bad 
citizens—just as Stendhal leaves us in no doubt that his hero turned out a bad 
priest. No less than the choice of an ecclesiastical career for the young Fabri- 
zio, our compliance with the law involves the acceptance of certain “values” 
as obligatory and final. Actually, I am not sure that an assertion of this kind 
of value is not contained in that very answer “This is Great Britain, isn’t it,” 
which only by a great distortion can be considered akin to the answer “This 
is cricket” or “This is whist.” For my part, I cannot bring myself to believe 
that being a good citizen of the United Kingdom entails the same obligations 
as being a good cricketer; and the trouble with the “game theory,” as well 
as with the “pure theory of law,” is that neither seems to provide an answer to 
that problem of obligation which used to be the very core of old-fashioned 
jurisprudence—if you like, of age-old naturai law. 

Now this old-fashioned and outmoded jurisprudence had developed sev- 
eral devices which did help to approach the problem of the essence of law in 
a different way altogether. It taught us, to begin with, to distinguish in every 
legal proposition two aspects: the “form” and the “content.” Hence it pro- 
ceeded to distinguish and classify laws according to these two aspects, and 
taught that there may be laws that are “formally” perfect and yet “substan- 
tially” inadequate, and others that are “substantially” laws and yet “formally” 
imperfect. Incidentally, I would like to point out that some of these distinc- 
tions have survived in our Continental lawbooks, where they have nothing 
more to do with the problem of “obligation” which was the main concern 
of natural law theorists. 

It is precisely this distinction between the form and the content of the 
law—whatever its merits—that both the “game theory” and the “pure theory 
of law” seem to overlook. I would venture to say that, as “formal” interpre- 
tations of the law, both are, in their own way, unexceptionable. Actually we 
owe them both one great and important result: the elimination of the element 
of will which played such an important part in the early formulation of legal 
positivism. ‘Their basic assumption is not the imposition of a will on other 
wills, the command of a sovereign, the power to coerce; it is merely the “for- 
mal” coherence of the system—if you like, the “fair play” which is the condi- 
tion for the game being a proper,game. They have indeed opened up new 
avenues for the understanding of the true nature of legal rules: “reason,” not 
“will,” is the essence of law; but “reason” means here simply noncontradic- 
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tion and possibility of logical deduction and construction. 

Nevertheless, with regard to the “content” of the law, these theories clearly 
indicate the drawbacks of their “positivism,” or—it might be better to say— 
their “agnosticism.” Just as Kelsen assures us that there is no system of law 
not to be understood and construed according to the principles of the Stufen- 
bau and the “basic norm,” and just as the choice of the “basic norm” is merely 
a matter of hypothesis, so does the “game theory” leave us entirely indifferent 
to the kind of game that is played. Nor does it tell us why on earth we should 
choose to play it. In other words both theories totally disregard the “content” 
of the rules and the law, for it is obviously only by looking at that content that 
a judgment can be passed on their “goodness” or “badness.” 

If I am not mistaken, one of the essential characteristics of old-time nat- 
ural law was the stress laid on the vis directiva of law as distinguished from 
its vis coactiva. It was the vis directiva—the moral content of the law—that 
ultimately decided about the “obligatoriness” of the legal precept. There is 
no denying that to the modern man a doctrine such as this smacks of 
“medievalism.” Yet whether we like it or not, the problem of legal obliga- 
tion. does not seen: to be properly solved by the positivist approach; and I 
cannot help being struck by the fact that it seems to have cropped up again, 
almost with a vengeance, in modern jurisprudence. I am thinking here espe- 
cially of one striking piece of evidence of which I shall make great use in my 
next lecture. But I might as well indicate at this point why, in my mind, 
Professor Goodhart’s recent lectures—English Law and the Moral Law—are 
also important with regard to the problem we have so far been discussing.!1 

Professor Goodhart’s starting point is very much the same as I have taken 
in this lecture. His argument is the normal argument followed in every treat- 
ment of the basic problems of jurisprudence, the usual survey and criticism of 
the many and different definitions of law that have come down to us through 
the ages. Better and more forcibly than I may hope to have done myself in 
my short introductory remarks, Professor Goodhart points out the inadequacy 
of the “force theory” of law; the importance of his argument appears most 
strikingly in his conclusion. We cannot hope to understand anything about 
the law unless we first try and divest ourselves of the view of the law with 
which the “force theory” has made us too long familiar. “Coercion” and 
“obligation” are widely different terms; their interrelation is a very different 
one from what is ordinarily assumed: “it is because a rule is regarded as ob- 
ligatory that a measure of coercion may be attached to it: it is not obligatory 
because there is coercion.” Hence the key to the science of jurisprudence is 


11. GoopHart, ENcLIsH LAW AND THE Mora Law (1953) (Hamlyn Lectures, 4th ser., 
1952). 
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not, as Austin believed, in the word command, but in the word obligation. 
Indeed, an entirely new definition of law can be proposed: “I should define 
law as any rule of human conduct which is recognized as being obligatory.” 

Here then is a definition of law which I gladly set down at the end of this 
lecture, since it affords unexpected and authoritative support to the main idea 
that inspired it. I hope that I have made it sufficiently clear that my purpose 
in this lecture was not merely to confute the “force theory” of law: this has 
been done many times, and I would only have repeated commonplace argu- 
ments. My purpose was to show the inadequacy of the “formal” approach to 
the problem of law, an approach forgetting that the predominant feature of 
law is neither enforcement, nor regularity, nor fair play, but obligation. But 
the problem of obligation is not and cannot be a merely legal problem: by 
this I mean that it is not a problem that can be answered by pointing at the 
mere existence of law as a fact—a rule that can be enforced by sanctions or 
that must be obeyed for the sake of the game. It is, in fact, a “moral” prob- 
lem: a problem that refers us to judgments about “good” and “bad,” to de- 
cisions on basic issues that involve our whole life. And this is where Professor 
Goodhart’s approach indicates the correct line which we ought to follow: 
indeed he himself does pay homage—though a halfhearted one—to the case 
for natural law. Once again I would like to quote from him—and this will 
be my final quotation. 

“I hope to show in [these] lectures’—writes Professor Goodhart— 
[that] our moral conclusions are of basic importance in the formation of our 
law. In a static period when both law and morals are accepted as more or 
less fixed it will not be so necessary to analyze our moral concepts, but when 
our State law is changing it is then necessary for us to seek for a true inter- 
pretation of the moral law with which it is so closely associated. I believe 
that the so-called revival of ‘natural law’ thinking at the present time is merely 
an expression of this point of view. It is because we recognize that law can- 
not be explained in terms of force that we seek to find the moral law which 
tends to give it its strength.” 

Professor Goodhart believes that “as the classic phrase ‘law of nature’ is 
so highly charged with emotion and has meant so many different things at 
various times in history . . . it is preferable to speak of moral law instead.” I 
shall not take issue with him on this point and at this stage. For the impor- 
tance of what he concedes seems far greater than that of what he denies. 
There are good reasons for re-examining the case of a doctrine which, but for 
the name, has constantly advocated the very notion which Professor Goodhart 
extols: viz., that the problem of law is not a mere problem of definition; that 
the vis directiva is as important an element of law as its vis coactiva; that the 
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ultimate question with the law is a question of obligation; that, in one word, 
there is a close and indissoluble interrelation between law and morals. 


II. THe RELATIONSHIP BETWEEN LAW AND MORALS: 
THE VALUE OF THE NATURAL LAW APPROACH 


I DEVOTED My FirsT lecture to the problem of the nature of law, and to a 
brief survey of some aspects of modern legal theory which seems to indicate a 
rehabilitation of, if not actually a return to, notions and trends of thought 
familiar to natural law jurisprudence. In my opinion, two points are par- 
ticularly striking and significant in that connection: the first is the almost 
general abandonment of the will-theory of law; the second is the notion that 
“obligatoriness” is the distinguishing feature of law over and against other 
rules of conduct. 

I would like to take my start in this lecture from Professor Goodhart’s con- 
tention that, if “it is the sense of obligation which gives the rule its legal char- 
acter . . . the relationship between law and morals is of the utmost impor- 
tance.” I suggest that Professor Goodhart’s recent re-examination of the re- 
lationship between law and morals may provide us with a most welcome op- 
portunity for assessing the value of the natural law approach to this very 
old problem. 

Professor Goodhart’s main argument in his discussion of the relationship 
between English law and the moral law can be summed up as follows. Moral- 
ity has played a particularly important part in the development of the com- 
mon law. Actually, English law and the moral law are not only closely inter- 
twined; they are rarely in conflict. The type of moral law which has had most 
influence in English law is one “based on reason, divorced from other author- 
ity’—‘‘a pragmatic natural law and not one based on general principles ex- 
pressed in authoritative sources.” 

It seems to me that three separate questions can be raised with regard to 
Professor Goodhart’s argument. The first question is: is his conception of the 
moral (natural) law acceptable? The second: is his statement about the har- 
mony between English law and the moral law accurate? The third: is his 
theory of the relationship between a given system of law and the moral law 
valid only for English law, or for all legal systems? 

I shall leave the first question unanswered for the time being. It will be 
the subject of my next two lectures. I do not think it is at all useful to discuss 
what “type” of natural or moral law can provide the ground of obligatoriness 
of positive law before ascertaining what is the precise relationship between 
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the one and the other. But I may as well say forthwith that a “pragmatic” 
natural law—whatever its merits with regard to the ultimate foundation of 
English law may prove to be—seems a contradiction in terms. Surely if nat- 
ural or moral law must provide the ground for the obligation of positive law, 
we must assume that its validity is an absolute one and not one to be estimated 
(I am taking this definition from the Oxford Dictionary, sub “pragmatism” ) 
“solely by its practical bearing upon human interests.” 

The second question is one which I am rather hesitant to discuss at all, 
for it seems a question for the English rather than for ourselves to ask and to 
answer. I can only say that Professor Goodhart’s claim that English law is 
substantially in harmony with moral law and the law of nature, carries a very 
great authority. And I would like to add, for the sake of fairness, that there 
is little or no smugness in the manner in which Professor Goodhart puts for- 
ward that claim, and that he himself points out, very straightforwardly, cases 
in which the harmony is far from complete. 

It would be out of place to list such cases here: some actually add a little 
touch of humor to the treatment of so grave a subject. For instance, Profes- 
sor Goodhart remarks—on p. 114—that “‘our present death duties are against 
the law of nature.” But there is one point where—as Lord Justice Denning 
noted in an excellent broadcast review of Professor Goodhart’s lectures!?—his 
treatment of the problem cannot fail to appear strangely incomplete, as if he 
himself had shrunk from facing the full implications of the standpoint he-takes 
with regard to the relationship between law and morals. It is the ultimate 
issue of constitutional law, where Professor Goodhart’s “philosophy” leads to 
conclusions which—as Lord Justice Denning points out—are basically at vari- 
ance with the English doctrine that “parliament can do anything it pleases 
except make man a woman.” It is not enough to list the “basic principles 
which parliament recognizes as binding upon it and conversely which the 
people regard as binding upon parliament.” Neither is it enough to say that 
it is “unthinkable” that parliament should disregard these principles—granting 
arbitrary powers to one man, extending its life indefinitely, abolishing freedom 
of speech or the independence of the judiciary. “It may be inconceivable, 
but what”—Lord Justice Denning asks—“would happen if parliament did it? 
... The answer of Dr. Goodhart would be, I fancy, that such questions can 
never arise, but I do not think that is a satisfactory answer. The only proper 
answer, consistent with his philosophy, would be that any such action by par- 
liament would be unconstitutional and invalid. This may be the right view, 
but it is a view which has not been heard in England for more than three 


12. Lord Justice Denning, English Law and the Moral Law, The Listener, February 25, 
1954, pp. 332-33. 











20 NATURAL LAW FORUM 


9 


hundred years... .” Three hundred years is a fair computation. I take it 
that to Lord Justice Denning Professor Goodhart’s “philosophy,” if argued 
out to its ultimate consequences, would bring us straight back to the heyday 
of natural law. I cannot think of a greater tribute to the vitality of that old 
doctrine. 

But the third question which I have ventured to raise with regard to Pro- 
fessor Goodhart’s treatment of law and morals calls for most serious attention. 
Professor Goodhart believes—and I am sure every believer in natural law 
would agree with him on this point—that the moral foundation of law is what 
provides law itself with its “obligatoriness.” But he is careful to make this 
assertion merely with regard to English law, and indeed he goes so far as to 
say that this recognition that “there is a vast difference between obedience to 
force and obedience to law” is “the greatest contribution which [England] 
has made to the civilization of the world.” He believes “that in no other 
country in the world is this obligation [of the rule of law against arbitrary 
command] recognized more clearly than in England, and that the strength of 
the law is in large part based on this.” This is indeed very pleasing and en- 
couraging, and no doubt it is also historically accurate and true. It would 
be grossly unfair to read in Professor Goodhart’s words an example of British 
self-righteousness: I need hardly remind you that he is not an Englishman but 
an American. But the question is: does this notion of the moral obligation of 
law hold good only for England, or does it apply to other countries as well? 
In other words, does the relationship between law and morals appear in a 
different light if we look at it from England or from the Continent? Person- 
ally, I would be inclined to answer this question in the affirmative, and I shall 
presently give my reasons for doing so. Professor Goodhart himself seems to 
indicate that this is the case, and once again I shall take the liberty of quoting 
from his book—this time from a lengthy footnote on page 21. 

Professor Goodhart refers here to the views of a well-known German legal 
philosopher, Rudolf Stammler, and to the Neo-Kantian theory of law as an 
external regulation of human conduct—from which it follows that the in- 
clinations, motives or personal opinions of the person that conforms to the 
law, as, internal processes, are entirely immaterial. Here is Professor Good- 
hart’s comment on this theory: “It is remarkable to find a legal philosopher 
accepting the view that it is immaterial whether a person submits out of re- 
spect for the law or out of fear. All those who live under the common law 
may reflect with some pride that Anglo-American history is in large part 
meaningless unless the distinction between the two is realized.” This time I 
am inclined to wonder whether Professor Goodhart is not a little bit too com- 
placent about the Anglo-American heritage. This, however, is a question for 
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the historian to answer, and indeed for everyone of you to assess in the light of 
an experience which I have not the privilege to share. My point is a different 
one: it is that the doctrine which Professor Goodhart rejects seems to have— 
and not from the historical angle only—some good grounds which cannot 
and must not be overlooked. 

The distinction between “externality” and “‘internality,” and the recogni- 
tion in the former character of the distinguishing mark of legal experience 
proper, was notoriously developed into a complete theory by the Neo-Kantian 
school. But its direct antecedent is Kant’s distinction between legality and 
morality, his definition of legality as the possibility of external coercion, from 
which it follows that law as such can entail only external obligation, while 
moral behavior involves motive, and thus the relevance of those internal 
processes which are irrelevant to the coerciveness of law. 

I have always wondered whether Kant’s distinction is not, in some ways, 
a restatement, in strict philosophical terms, of an experience which is deeply 
rooted in the tradition of Western man. I have always been reminded, in this 
connection, of a passage from St. Paul familiar to all Christians, which enjoins 
us to respect authority not only for fear but for conscience’ sake: Subditi 
estote non solum propter iram sed etiam propter conscientiam (Rom. 13,5). 
Surely this passage seems to endorse that very notion which Professor Good- 
hart finds strange and startling: does it not state clearly that there are two 
possible ways of being subject to authority, and of conforming to the law, 
and that obedience for conscience’ sake — that is, out of a feeling of the 
obligatoriness of the law itself — is a religious or moral duty, and not 
strictly speaking a legal one? Actually I believe the recognition that law as 
such does not entail the same kind of obligation as a moral imperative runs 
through the whole of our European history. Still it is significant that it should 
have been resorted to and developed into new and unheard-of consequences 
only at a certain moment in that history—in fact at the very time of Conti- 
nental absolutism, when men became aware that even though the law of the 
State has the highest compulsory power, it must and cannot fail to stop short 
before the inviolable shrine of man’s conscience, which no coercion can bind. 
It is indeed very important to notice that the demand for a clear and sharp 
demarcation between law and morals arises in the seventeenth century, at the 
end of a long period of religious strife and social insecurity, when the modern 
Leviathan comes forward, saying as it were: “I am going to give you the 
peace and security for which you crave, provided you obey my laws. But I 
am asking nothing more from you except the mere fact of obedience. Your 
religion, your Churches proclaim da mihi animas cetera tolle. I shall take the 
cetera and leave animas free, for I am not concerned with anything else than 
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outward conformity.” It is on an assumption of this kind, if I am not mis- 
taken, that the modern, secular State came into being in Europe. Looking at 
it historically, we must admit that the doctrine of the “externality” of law 
has some justification. 

But we can, if we like, also look in other directions. The problem of the 
distinction between legal and moral obligation was far from being unknown 
to medieval jurists and philosophers. I find, for instance, that two points 
are made by St. Thomas Aquinas in his discussion of the law, which have a 
close bearing on the problem under discussion. One is the existence of purely 
“penal” laws, viz., of laws which do not oblige in conscience to what the law 
commands, but only to the payment of the penalty in case of violation: “ 
ternal” laws, laws which we obey propter iram, to which we submit for fear 
of the sanction; laws which have no moral obligatoriness. This problem has 
caused much ink to flow: note the excellent treatment of it in Fr. Davitt’s 
book, The Nature of Law, published in 1951. 

But there is another aspect of the same problem discussed by the School- 
men—and well worth mentioning were it only to show that the old natural 
law theory has had something to say about problems which seem to us so 
modern and burning. It is the question discussed by St. Thomas as he exam- 
ines how far the law actually can go in turning men to the path of virtue. 
This is, as it were, the reverse of the problem of the purely penal law. If we 
accept—as no doubt any natural law theorist is bound to do in the end— 
Professor Goodhart’s contention that law obliges not merely because of fear 
but because of its intrinsic obligatoriness—if, in other words, we maintain that 
law has a moral content, a vis directiva besides its vis coactiva—are we not 
really asking the law to make men virtuous? But can we really maintain that ' 
law can do so? Can morality be enacted? Now St. Thomas appears to be 
extremely sensitive to this problem, and in the Summa Theologica!’ he points 
out—in fact he admits—that though law can enforce virtuous actions, it 
cannot secure the execution of these actions eo modo quo virtuosus operatur. 
Bad men will conform to the law without, by their action, becoming virtuous. 

The gist of my argument is this. Professor Goodhart is certainly right in 
saying that it is not immaterial whether laws are obeyed out of respect or out 
of fear. He may well be right in maintaining that in no country in the world 
is the moral obligation of law recognized more clearly than in England; and if 
this be the case we may well congratulate the English on that score. But the 
coincidence in Anglo-Saxon countries of moral and legal obligation does not 
prove that this is always the case. There may be other types of societies where 
the moral obligatoriness of the law is not recognized, or not felt with the same 
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degree of intensity. Yet such societies are held together by laws—purely 
“penal” laws if you like—but sufficient and adequate to ensure peace and 
order. Out of this recognition that legal and moral obligation do not always 
coincide the necessity has sprung of drawing the line between respect and fear, 
between submission to the law propter iram and propter conscientiam, in fact 
of distinguishing between legality and morality. It is a very long way from 
St. Thomas to Kant: still there is a link between them in their effort to under- 
stand the essence of legal experience. There is no doubt a very great differ- 
ence in the way in which they conceive the relationship between law and 
morals; but they are substantially in agreement in conceiving morals and law 
as two different spheres, and in recognizing the limits of law as an essentially 
external regulation. 

This recognition of the limits of law and of the possibility that law may 
be obeyed merely out of fear, which makes the “motives” immaterial, is what, 
if I am not mistaken, your great jurist Holmes called “the bad man theory of 
law.” But, to be sure, the “bad man” theory of law is very often nothing but 
the consequence of bad government. And I would suggest that if Continen- 
tal nations have developed that theory which shocks Professor Goodhart so 
deeply, the reason is that they have not always been very happy in their po- 
litical experience. Bad governments breed fear, not respect for the law; this 
has unfortunately been the case all too often on the continent of Europe. I 
would not like this judgment to be taken too literally. We have had, after 
all, some good governments. We have some now. But I think that the “bad 
man” notion of law is, on the whole, the attitude prevailing on the Continent; 
and with my long experience of life in Great Britain, and my much shorter 
experience of life here in the United States, I have noticed many times that 
when it comes to the point of discussing the problem of the obligation of law 
there is a fundamental difference in attitude between you and us. It lies in 
this: that you will never really persuade a Continental that there is some deep, 
inherent moral duty to obey the law; obey it he will, but if he can find a loop- 
hole, he will use it. 

I do not want to over-idealize the English. I am quite sure that they too 
do not always find moral relish in obeying their laws, and I doubt that finding 
a loophole they may not be tempted to use it. But, on the whole, the Anglo- 
Saxons are undoubtedly a law-abiding people. On the whole, they obey 
propter conscientiam and not only propter iram: while to the average Con- 
tinental, law is never much more than a necessary nuisance, an external regu- 
lation which must be observed to avoid the worst, but certainly not for tic 
sake of a joyful conscience. This attitude is not necessarily an attitude of law- 
lessness or anarchy. I have heard this point made only too often on the other 
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side of the Channel: let me assure you that not all the Latins are black-mar- 
keters or racketeers. But there is no escaping the fact that our attitude to law 
is on the whole a different attitude from yours; it is an attitude which has 
probably been bred by a long experience of self-defense against the encroach- 
ments of the State, and also perhaps by a different experience of social and 
corporate life, by the age-long difference and contrast of political and religious 
bonds, by the very fact of belonging, as it were by birthright, to a society 
different from the “State,” a society like the Church which claims the supreme 
control of “conscience,” and openly proclaims against the State da mthi ani- 
mas cetera tolle. 

I ain not sure that this long digression succeeds in justifying the view 
which Professor Goodhart considers untenable, viz., in showing that there is 
some element of truth, and that there certainly are some good historical 
grounds, in stressing “externality” as the distinguishing mark of legal experi- 
ence. I need not add that, when it comes to the point of defining the rela- 
tionship between law as an external regulation of conduct and morals as a 
consideration of motives and internal processes I am—and cannot fail to be 
—entirely on Professor Goodhart’s side. In fact, I do not think that any be- 
liever in natural law could disagree with him on that score. Law may or 
may not be obeyed for the sake of its obligatoriness. But there is only one 
ground for the obligation of the law, and this is a moral ground. In discussing 
the relationship between English law and the moral law Professor Goodhart 
has collected his evidence and built up his case from a particularly happy 
experience: the experience of a nation where, in fact, positive and moral law 
broadly coincide, and the obligatoriness of the law is admitted and recognized 
clearly and without discussion. It is what I would call the case of the “good 
society”: for it is only in a good society that there is no divorce between morals 
and law and that men obey not out of fear but out of conviction. Let us then 
say that the “good society” is the goal which lawgivers and politicians should 
set themselves, the condition of things in which, as Aristotle put it, the “good 
man” is also a “good citizen.” ‘The problem is, can the good society be at- 
tained, and if so, by what means? This is, of course, no longer a legal but a 
political program; but I have an impression that a political assumption under- 
lies Professor Goodhart’s presentation of England as the good society. Is it 
not ultimately because of the adoption of the democratic principle that, in 
Anglo-Saxon countries, the harmony of positive and moral law has had the 
best chance to survive? Democracy seems indeed the modern answer to the 
problem of ensuring that laws be obeyed not only out of fear but out of con- 
viction, insofar as it implies the consent of the governed to government itself. 
This, at any rate, seems to me the strongest argument that has ever been put 





Re 





us 


PY 


en 


ild 


at- 
ta 
er- 
$ it 


the 
the 


elf. 








A. P. d@ENTREVES 25 


forward in favor of democracy, and it is the argument that was first de- 
veloped in Rousseau’s Contrat Social. 

The mention of Rousseau’s name may well seem strange in a discussion 
of natural law theory. And yet that name is a landmark not only in modern 
political theory, but in legal theory as well. For it is Rousseau who outlined 
the case for democracy as the “good society” precisely on the ground that 
only by means of the democratic principle can legal and moral obligation be 
brought to coincide. Once again I would like to go back to a few funda- 
mental texts, and to take the argument, so to speak, straight from the horse’s 
mouth. My first text is from the Social Contract, Book I, Chaper 6, where 
Rousseau states that the fundamental problem of politics is to find ‘“‘a form 
of association . . . in which each, while uniting himself with all, may still 
obey himself alone, and remain as free as before.” The second passage, 
from Book I, Chapter 8, reads as follows: “We might, over and above all 
this, add, to what man acquires in the civil state, moral liberty, which alone 
makes him truly master of himself; for the mere impulse of appetite is 
slavery, while obedience to a law which we prescribe to ourselves is liberty.” 

Surely these two striking passages are familiar to anyone who has done 
some reading in political theory. They are striking and familiar not only be- 
cause Rousseau, like Hobbes, is a very great writer; indeed, the whole eighth 
chapter of the first book of the Contrat Social is one that is not easy to forget, 
for in it Rousseau describes, in an almost religious language, what happens 
when man, having entered the social contract, becomes a citizen, thus acquir- 
ing the full dignity of mankind. It is like a rebirth, a zadical transformation; 
and I think, for my part, that those writers are perfectly justified who, point- 
ing out that Rousseau was a son of Calvinist Geneva, have remarked that 
there is something almost Calvinistic in this idea of a rebirth, of the new man, 
the new Adam, being made by entering civil society. Truly, what Rousseau 
does here is to endow democracy with a moral and religious halo, because 
for Rousseau the good society is only the one which can ensure that man, in 
obeying the law, obeys himself according to the democratic principle. Hence 
only in democracy can moral and legal obligation coincide, and obedience to 
the law fulfill a moral duty. Whether we like it or not, Rousseau remains 
the supreme prophet and theorist of modern democracy. 

Of course, when we think of Rousseau, we cannot help thinking, and 
rightly, of all that comes with him and after him. As Dr. Berlin reminded us 
in his brilliant lectures over the B.B.C.,14 this prophet of freedom turned out 
to be “the most sinister and most formidable enemy of liberty in the whole 
history of modern thought.” With Rousseau comes the idea that freedom 


14, FREEDOM AND Its BetrayAL; Srx Lectures, B. B. C. Tuirp Procram, 1952. 
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lies in obedience, in fact that men can be forced to be free. After Rousseau 
we soon drift away from true democracy; in fact we drift, via the Hegelian 
State, straight towards the doctrine of totalitarianism. 

But let us cherish no delusion about the totalitarian State. I have myself 
lived in one for twenty years, and I think I got to know their techniques long 
before reading George Orwell’s 1984. Totalitarian States claim to be the 
“good society.” They claim to be the good society because they maintain 
that, by belonging to them, the individual leads the good life, that, in other 
words, by finding in the State his “real self,” his true moral nature, man will 
cease to obey out of fear, but obey out of conscience and full conviction. It 
is here, I believe, that we must find the root of that equivocation of the word 
“democracy” that rends the modern world. 

Rousseau’s definition of democracy as the good society thus appears a 
landmark as well as a warning. It provides the strongest argument in favor 
of democracy, indicating that, by means of the democratic principle, the 
cleavage between legal and moral obligation can be overcome, inasmuch as 
that principle will ensure that the laws express a prevailing moral conviction. 
But it also indicates the dangers that lie at hand, and perhaps even the reason 
why democracy can run amok and turn into the worst kind of tyranny. 
Rousseau’s “general will,” which is always right, is the prototype of the mod- 
ern tyrant. 

I do not think that we in the West can have much use for that sort of 
democracy. We ought to remember that the Western idea of democracy has 
sprung from a different seed and grown under different auspices. Indeed, it 
is precisely at this point that we are made aware of the impact on us of the 
old natural law thinking. Natural law, with its necessary counterpart of 
natural rights, has left a lasting mark on our way of conceiving the bond of 
political obligation. For one thing, it has taught us to conceive politics as a 
method rather than an end, and to conceive democracy itself as the best 
method so far devised to realize certain ends, from which alone the “good 
life” will follow. But it has also taught us not to assume without reservations 
that the “general will” is always right, and that the prevailing moral convic- 
tions of a given society are not yet a proof of their absolute value. Natural 
law is indeed an answer to the problem stated by Rousseau, the problem of 
reconciling moral and legal obligation, obedience out of fear and for con- 
science’ sake. But it is a very different answer from that given by Rousseau, 
for it states that only through the recognition of certain supreme values can 
the law of the State be something other than a mere coercive imposition. 
Only wien the rights of man are secured can democracy be a true democracy. 

Surely it is neither smugness nor pride to say that this has been the case 
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with Western democracies. Great indeed is the debt of the modern world to 
such countries as Britain and the United States, where, through the happy 
medium of democracy, and not without bitter strife and relentless struggle, 
the harmony has been secured between the general will and the rights of man, 
between the rule of law and the respect for the highest values of freedom and 
morality. But let their present success not blind us, nor make us forget the 
blood and tears it has cost to achieve it, nor the danger which is always at 
hand of its being disrupted and destroyed. Suppose it did happen. Suppose 
one of the instances outlined by Lord Justice Denning actually took place. 
Have they not taken place in other countries, and within our memory? What 
then? Surely it would be in keeping with the democratic principle—the su- 
premacy of the general will—to accept even the abolition of democracy, and 
to do like the Roman Senators whom Tacitus describes as running into servi- 
tude. But there can also be another answer, inspired by a view which, as 
Lord Justice Denning pointed out, has not been heard for a long time—at 
least in England. And yet we ourselves have seen in our generation brave 
men and women taking that view: men and women who, rather than submit 
to injustice and tyranny, took the bitter road into exile, or actually staked their 
lives for the sake of the cause of humanity. Shall we say that good old nat- 
ural law took its revenge? I would prefer to frame my conclusions more 
cautiously. 

Any analysis of the relationship between law and morals must lead to the 
recognition that there is a difference between legal and moral obligation, a 
difference that does not necessarily entail separation. There must be a name 
for the relationship between the two, for the principle that spans the chasm 
that divides them, thus bringing law and morals into harmony. I have sug- 
gested elsewhere!5 that this is one of the meanings, one of the essential mean- 
ings, in which the term “natural law” has been used through the ages. It is 
a convenient name for indicating the ground of obligation of law, which alone 
can ensure that the law itself is obeyed not only propter iram but propter con- 
scientiam. And it is a no less convenient name for indicating the limits of the 
obligatoriness of the law, the crucial point: on it depends whether the injunc- 
tion of the law is more than mere coercion. 

Let me then turn back for a moment and survey our progress so far. If 
we have not yet found a definition of natural law, we have at any rate come 
across a number of things which seem to be implied in natural law thinking. 
We have found that law is no mere command, no arbitrary choice, for it in- 
volves a problem of obligation; we have found that it is impossible to under- 
stand this problem of obligation without examining the relationship between 


15. In the conclusion of NaTuraL Law (1951). 
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law and morals; and I have just suggested that, to express the “point of inter- 
section” between law and morals, our benighted forbears had a name, natural 
law. And yet I doubt that natural law thinkers, old and new, would rest 
content with a definition of natural law as nothing but a name for the moral 
foundation of law, as nothing but the attempt to explain law in terms not of 
force or convention, but of obligation. They would, I surmise, consider such 
a definition as inadequate, and I think they would be right. For the most 
important feature of natural law is to stress not only the existence of a prob- 
lem, but actually to provide an answer to it. Natural law theorists would 
point out that not all solutions of the problem of law and morals are equally 
valid, and that, if it were a matter merely of explaining the obligatoriness of 
the law, Rousseau’s general will can do that very well. They would emphati- 
cally assert that the only valid ground of legal obligation is given by a Law— 
an unwritten law, an ideal law—to which we can and must refer as the model 
or standard on which all laws depend and from which they derive their 
obligation. 

We are thus brought to the third, and perhaps the most important, of the 
three characteristics of natural law thinking, the one to which I propose to 
devote my last two lectures. Needless to say, I shall endeavor to approach 
this last and most awkward side of my subject with the same caution I have 
practiced so far. I hope you will bear me no grudge for doing so. There are, 
after all, many mansions in the House of the Father; and if all natural law 
theorists agree on the existence of the ideal law, they have differed, and are 
bound to differ, in the manner of conceiving and defining it. We must there- 
fore examine these differences with an open mind: this, at any rate, is my 
own personal conviction, and it is based not only on my own misgivings, but 
on the belief, which I have stressed from the start, that our purpose here is 
to find a common ground of understanding, and not to hoist a banner or to 
put forward a “blueprint” of ready-made solutions. 

In brief, then, what I propose to do is to examine how, in different times 
and in different ways, the ideal law has been conceived and defined. In my 
mind, these conceptions and definitions seem to fall, roughly, under three 
main types or headings. These are and must be purely provisional headings. 
I think in fact that the moment we start classifying “types” or “‘patterns of 
thought” we run the risk of killing the very thing we are studying. But in 
very rough outline it seems that the notion of natural law has been, and can 
be, worked out in three different directions. The first is that of the ideal or 
natural law as a kind of “technology”; the second I would call the notion 
of natural law as an “ontology”; and the third might perhaps best be de- 
scribed as a “deontology.” 
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I am well aware that both classification and headings are open to criticism. 
I can only say that I am ready to accept any criticism on that score. I shall 
do my best, not to justify them, but to explain what I actually mean by them. 
I shall try to approach each of these different versions of the age-old problem 
of natural law with fairness and sympathy, though I shall not conceal my 
preference for that version which, in the predicament of our times, seems to 
me likely to assure the greatest possibility of understanding and agreement. 


III. THe KNOWLEDGE OF AN IDEAL Law: THE 
CHALLENGE OF NATURAL LAW THEORIES 


My TASK in the last two lectures is the examination of the various types or 

headings under which the attempts to define natural law—as the ideal or 

standard by which all laws can be valued and on which their obligation de- 

pends—may be classified. Before beginning this examination, and before even _ 
trying to explain if not to justify my headings, one point, which is a common 

mark of all and each of such attempts, calls for attention. 

There is no denying that the very assertion of the existence and possibility 
of knowledge of an ideal law is the most serious challenge which natural law 
theory offers modern thought. Natural law is a stumbling block, indeed 
perhaps a scandal to the modern: and the reason, so we are told, is that the 
distinction between “fact” and “value,” the opposition, in other words, be- 
tween what is and what ought to be, has become, after Kant, the corner- 
stone of modern ethics. Kant’s doctrine of the “autonomy of the will” is usu- 
ally taken to mark the end of the natural law tradition. 

I do not propose to discuss this view at this stage, a view which—to my 
mind at any rate—is subject to many reservations. But I would like to point 
out that if we want to go back to the real source of the distinction between 
“fact” and “value,” if we want to have before our eyes—as we have on some 
other occasions—a clear and downright statement of the case, we can do no 
better than turn to a passage from Hume: “I cannot forbear adding to these 
reasonings an observation, which may, perhaps, be found of some importance. 
In every system of morality which I have hitherto met with, I have always 
remarked, that the author proceeds for some time in the ordinary way of rea- 
soning, and establishes the being of a God, or makes observations concerning 
human affairs: when of a sudden I am surprised to find, that instead of the 
usual copulations of propositions, is, and is not, I meet with no proposition 
that is not connected with an ought, or an ought not. This change is imper- 
ceptible; but it is, however, of the last consequence. For as this ought, or 
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ought not, expresses some new relation or affirmation, it is necessary that it 
should be observed and explained; and at the same time that a reason should 
be given, for what seems altogether unconceivable, how this new relation can 
be a deduction from others, which are entirely different from it.”1® 

I doubt that the main objection to natural law thinking could be put 
forward with more clarity and cogency than in this classic statement. It is 
the objection to what in the language of the modern semanticists is called the 
passage from the indicative to the imperative mood, an objection, one must 
admit, based on a perfectly accurate description of what natural law theorists 
are ultimately after. Rather than countering the objection forthwith, I am 
inclined to accept the description, and indeed enlarge it so far as to venture a 
new definition of natural law as the attempt to bridge the chasm between is 
and ought, between “fact” and “value.” The classification I have proposed 
is in fact nothing other than the story of these different attempts: it remains 
to see to what extent they have. been and can hope to be successful. 

One first attempt is that of conceiving naturai law as a “technology.” 
This is an ugly word, which has gained undue popularity. This is what makes 
me specially reluctant to use it. But I have my reasons for doing so. Tech- 
nology, according to the Oxford Dictionary, means “science of the industrial 
arts.’ But I do not think that I am forcing that meaning unduly by suggest- 
ing that it is a convenient name for indicating the knowledge of the rules of 
a particular art or craft (7éxyvn)—the “know-how,” as the phrase now goes. 
And I believe that to many jurists, old and new, natural law was just this: 
the knowledge of the right rule, of the correct solution to a given problem in 
law, the answer that lies “in the nature of things,” and which it is only a mat- 
ter of finding and applying in order to have good laws. 

Such at any rate—unless I am grossly mistaken—seems to have been in its 
broadest sense the Roman conception of natural law, on the importance of 
which I need hardly linger. Right at the beginning of the Digest we find the 
jurist Celsus defining law—jus—as ars boni et aequi. Surely, an “art” has its 
rules. Surely, therefore, there must be some means, some instrument for find- 
ing out the bonum et aequum. Jus naturale was that instrument. I am well 
aware of the ambiguities of the texts that have been handed down to us by 
Justinian. They are, and always will be, a matter of controversy. Of late, the 
most authoritative interpreters have warned us against the mistake of conceiv- 
ing the Roman notion of jus naturale as a philosophical construction. They 
draw a sharp line between the sweeping generalizations of such writers as 
Cicero and Seneca, and the “professional constructions” of the lawyers who 
are included in Justinian’s book. Jus naturale was to these lawyers not a com- 


16. Treatise or Human Nature, bk. III (“Of Morals”), pt. I, § 1. 
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plete and ready-made system of rules, but essentially a means of interpretation, 
almost, as it were, the “trick of the trade” which they resorted to and used in a 
masterly fashion. In shaping a body of laws which would apply to the whole 
civilized world they had no abstract theories in mind, but aimed at the work- 
able and practical. 

If we consider and compare the several definitions of natural law which 
are contained in the first section of the Digest we undoubtedly find many 
contradictions.17 But these contradictions, however puzzling, are compara- 
tively much less important than the fundamental agreement on one point, 
viz., on the view that there is no problem in law that cannot be solved, pro- 
vided the constans et perpetua voluntas is there, jus suum cuique tribuere. 
“What natural reason dictates to all men,” “what nature has taught all ani- 
mals”—this is what the jurist and the lawgiver must keep in mind if they are 
to do their job well and construct a system that may prove semper bonum et 
aequum. j 

Clearly, this is not a philosophical proposition. It looks much rather like 
the “science of an art” according to the definition in the Oxford Dictionary. 
I cannot help being reminded, in connection with this Roman notion of nat- 
ural law, of what seems to me a modern version of the same conception. I 
am thinking of Professor Fuller’s assertion of the existence of a “natural 
order” underlying group life, which it is the task of the judge—and the law- 
giver—to discover.1® I would almost be tempted to apply to the Roman notion 
of natural law his remark, that there is “nothing mystical” about it, that our 
attitude in approaching this kind of natural law is not “that of one doing 
obeisance before an altar, but more like that of a cook trying to find the secret 
of a flaky pie crust, or of an engineer trying to devise a means of bridging a 
ravine.” I rather like to think of the Roman lawyers as cooks and engineers. 
The pie they cooked and the bridge they built were certainly remarkably good 
if they proved so successful all through the ages. Their “technology” was ex- 
cellent. They did find the best working law for long centuries. 

I would hardly dare to press my parallel much further. Yet, in another 
place, Professor Fuller provides me with some additional proof of what I have 
called the “technological” approach to our problem.1® “Because of the con- 
fusions invited by the term ‘natural law’”’ he has recently recommended a 
new name for the field of study which natural law used to cover; and he 
suggests the term “eunomics” for “the science, theory or study of good order 
and workable arrangements.” ‘“Eunomics,” Professor Fuller assures us, “in- 


17. I have discussed these contradictions at length in chapter one of my NaTuRAL Law. 


18. Fuller, supra note 7. 
19. American Legal Philosophy at Mid-Century, 6 J. Lecat Ep. 457 (1954). 
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volves no commitment to ‘ultimate ends’.” Its primary concern “is with the 
means aspect of the means-end relation.” I surmise that one of the tasks of 
“eunomics” would be to discover the “natural laws of social order” as the best 
working laws in view of the particular ends of a given society. 

Now Professor Fuller’s theory provides me with the best definition of what 
I have called the technological notion of natural law. But it also pro- 
vides me with the main objection which I would move against that 
notion. In plain, everyday language, the objection is that the “best 
working” law is not necessarily the “best” law. But that objection can 
also be put in more philosophical idiom by recalling the capital distinction be- 
tween “technical” and “categorical” imperatives, a distinction which, to my 
mind, could hardly be more pertinent than in this case. The distinction is 
the one which Kant makes in the Foundations of the Metaphysics of Morals, 
sect. 2: “All imperatives command either hypothetically or categorically. The 
former present the practical necessity of a possible action as a means to achiev- 
ing something else which one desires (or which one may possibly desire). The 
categorical imperative would be one which presented an action as of itself ob- 
jectively necessary, without regard to any other end.” Subsequently, Kant 
distinguishes hypothetical imperatives as “technical” (belonging to art), and 
“pragmatic” (belonging to welfare). 

If anything, both the jus naturale of the Roman lawyers and Professor 
Fuller’s “natural law of the social order” are hypothetical or technical impera- 
tives in the Kantian sense. They are hypothetical inasmuch as they are means 
to an end, and technical insofar as they pertain to an “art”—though if one 
chose to call them “pragmatic” according to Kant’s definition this would not 
alter their “hypothetical” character. If there were any doubts about it, here 
is an illustration given by Professor Fuller which clearly indicates the “tech- 
nical” character of the law which, to him as to the Romans, lies in the natura 
rei. Suppose a man wants to assemble an engine: he can obviously do so only 
if he knows the proper rules of his job. There is no doubt that one such rule 
(and probably one only) exists. My comment would be that the finding out 
of this rule has nothing to do with the decision to do the job: our man could 
very well give up his attempts to assemble the engine and turn to some more 
congenial occupation. To determine the means for an end is a quite different 
matter from ascertaining the “objective necessity” of the end itself: in other 
words, there is no warrant for turning a technical (hypothetical) imperative 
into a categorical one. 

To conceive natural law as a “technology” is not to help us solve our prob- 
lem of obligation. There is no intention to belittle its value and use; indeed 
these may be great within proper limits. By the help of jus naturale the Ro- 
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man jurists worked out a system of laws which fitted men’s needs for many 
centuries. And the modern lawgiver must keep the “nature of things” in 
mind, if he wants his laws to be fitting and efficient. I guess this is what is 
meant by saying—in the current jargon—that laws must conform to the exist- 
ing “sociological requirements.” The penalty for disregarding such require- 
ments may be a heavy one. “Lawgivers are normally fairly sensible and there- 
fore avoid imposing laws . . . which can be obeyed only by a wide departure 
from normal or probable behaviour. . . . Sometimes they go wrong on this 
(as the legislators of the United States did with the 18th Amendment )—and 
then there is trouble. Rationing and restrictions always breed black markets. 
But . . . lawgivers do not have to act sensibly nor do they have to consider 
exclusively the interests of their own social group. There is a statistical prob- 
ability that they will do so, but to suppose that there is any necessity in all this 
is simply to become confused about the logical grammar of ‘law’.” 

Once again I have quoted from Mr. Weldon’s little book.2° I think his 
rather caustic remarks bring out very neatly the point I have been trying to 
make. There is no proper link between “statistical probability” and moral 
obligation. The penalty for disregarding the “nature of things” or the “soci- 
ological requirements” does not provide any ground for asserting the absolute 
validity of the rules or laws deduced from them. Actually such laws are noth- 
ing more than statements of facts, even though cloaked in an “ought” proposi- 
tion—as when we say: “if you want to accelerate you ought to press the 
pedal.” It is a delusion to think that they can provide that bridge between 
the is and the ought, between “facts” and “values” which we are seeking. 

With all its great credentials—which it would be blindness to deny—nat- 
ural law as a technology does not provide the answer to our problem. Or, 
if it does so, it is only by assuming an end as the only right end to pursue, by 
surreptitiously introducing a “value” behind the “fact,” and discarding the 
“hypothetical” for a “categorical” imperative. Personally, I am not sure that 
the Roman lawyers did not after all do something of the sort, and I am quite 
willing to admit that, if this were proved to be so, my strictures on the jus nat- 
urale would no longer be valid. But in that case we would probably have to 
subsume the Roman theory of natural law into that second eer of nat- 
ural law thinking to which 1 am now turning. 

I shall devote the remainder of this lecture to examining this second type 
—if I may call it so—of natural law theory. I must say at once that this 
second type seems by far the most solidly grounded. The reservations which 
I shall have to make about it are not so much reservations on its philosophical 
basis, which is a very strong one; they are inspired by the very difficulty it 


20. THE Vocasu.ary or Pouitics 67 (1953). 











34 NATURAL LAW FORUM 


presents for the common man, as well as by some serious misgivings about its 
supposed implications. 

The second type has a name, a name which it deliberately gives itself. So 
this time I need not spend many words to justify my terminology. It is the 
ontological conception of natural law—the doctrine of natural law as an 
“ontology” (é6v, évros — what is). With regard to the problem of bridging the 
chasm between is and ought, between “fact” and “values,” this doctrine would 
appear to seize the bull by its horns, and to reply to Hume’s challenge: there 
is no such chasm; your distinction is a wrong one. The ontological approach 
welds together being and oughtness, and maintains that the very notion of 
natural law stands and falls on that identification. This point is so impor- 
tant that I would like to clarify and emphasize it with the help of two quota- 
tions. 

My first quotation comes from Professor Rommen. “The natural law 
. . . depends on the science of being, on metaphysics. Hence every attempt 
to establish the natural law must start from the fundamental relation of being 
and oughtness, of the real and the good.” From Professor Wild I am selecting 
the following sentence: “All genuine natural law philosophy . . . must be un- 
reservedly ontological in character. It must be concerned with the nature of 
existence in general, for it is only in the light of such basic analysis that the 
moral structure of human life can be more clearly understood.”’21 The fact 
that two thinkers approaching the problem from different angles agree so com- 
pletely on this point seems to me particularly eloquent. Professor Rommen 
has a further and important remark: “The idea of natural law obtains gen- 
eral acceptance only in the periods when metaphysics, queen of the sciences, 
is dominant. It recedes or suffers an eclipse, on the other hand, when being 
. .. and oughtness, morality and law, are separated, when the essence of things 
and their ontological order are viewed as unknowable.’’22 

This last contention seems indeed to have very wide implications. It might 
be taken to mean that the very notion of natural law is an indication of 
“metaphysical” thinking. Thus it would open up some very interesting lines 
of research on the “metaphysics” underlying some “modern” conceptions of 
natural law—such as the conceptions of natural law which were so prominent 
and indeed so effective in the seventeenth and the eighteenth century. But 
this is clearly not what Professor Rommen has in mind, for to him there is one 
system, and one system only, which bases natural law on the “ontological 
order of things”—and this is the system of Thomist philosophy. There is no 
denying that St. Thomas Aquinas’ doctrine of natural law still represents 


21. Prato’s MopERN ENEMIES AND THE THEORY OF NaTuRAL Law 172 (1953). 
22. Both quotations from Rommen in this paragraph are from THe Naturat Law 161 
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the most carefully thought out presentation of the ontological view, the most 
complete and thoroughgoing development both of its assumptions and of its 
implications. 

I do not think that I need spend many words on the merits of St. Thomas’ 
doctrine of natural law. Personally, I would like to stress that in the eyes of 
the historian that doctrine is the embodiment of a great tradition, the tradition 
that proceeds from Greek and Roman thought and is welded to Christianity. 
In my view a further merit of the Thomist conception of natural law is that it 
does not reject that technical notion of natural law which the Roman lawyers 
had emphasized. On the contrary, it makes the largest possible use of it; it is 
just because St. Thomas was well trained in the law that his natural law 
has an eminently practical and realistic cast. 

It is, beyond that, an almost unique example of closely knit philosophical 
argumentation. Its basis—in Professor Rommen’s words—is a “conception of 
an order of reality” established in its essence by God’s wisdom, and proceeding 
in its existence from God’s will. It therefore provides an answer to each and 
every problem touched upon in this discussion: the relationship between reason 
and will in law, as well as the relationship between moral and legal obligation. 
In fact, if natural law is to be defined as the bridge between is and ought, be- 
tween facts and values, St. Thomas’ definition of it stands out for its cogency 
and conciseness: lex naturalis nihil aliud est quam participatio legis aeternae in 
rationali creatura. In the general “order of reality” man participates because 
he is a rational being, and hence has the possibility of attaining a knowledge of 
it. That knowledge thus becomes the condition and the source of all laws per- 
taining to men: “being themselves made participators in Providence itself, in 
that they control their own actions and the actions of others.”2% 

So brief a summary can hardly do justice to St. Thomas’ theory of natural 
law. For my part I have tried to do it justice on another occasion,?# and my 
purpose here is merely to recall it as a perfect illustration of the “ontological” 
approach to our problem. Henceforward I shall willfully assume the role of 
the advocatus diaboli, trying to lay bare the reasons which make for its un- 
popularity outside a restricted circle of orthodox Thomists. I am still arguing 
on the assumption that we are here to find a common ground for our case. I 
still have Professor Goodhart’s remark in mind, that “the real difficulty lies 
in finding a common basic premise.” 

Now it seems to me that in our divided world the first and most serious 
stumbling block to the Thomist conception of natural law lies precisely in its 
premise, in that metaphysical premise which both Professor Rommen and 


23. S. Tueot., I# IIe, 91, 2, concl. 
24. Natura Law (1951), c. ii. 
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Professor Wild tell us is essential to the proper construction of natural law. 
It is the premise of a divine order of the world, which St. Thomas recalls at 
the very beginning of his theory of law, and from which he infers, with unim- 
peachable logic, the most detailed and specified consequences: supposito quod 
mundus divina providentia regatur, ut in Primo habitum est.25 Once that 
premise is granted, the whole majestic edifice of laws can be established on it: 
eternal law, the natural law, human and divine laws, all are ultimately based 
on and justified through the existence of a supreme, benevolent Being. In 
the words of a great English writer, who was also a good Thomist: “Of Law 
there can be no less acknowledged, than that her seat is the bosom of God, 
her voice the harmony of the world.” 

I have described this premise of the belief in God and in God’s action in 
the world as a stumbling block. I need hardly add that I would not like to 
see my words misinterpreted. To be sure, such a belief, far from being a 
stumbling block to the Christian, is in fact the very essence of his faith. Yet 
even on this point, as we all well know, Christians have been, and perhaps still 
are divided. I had my good reasons for taking my last quotation from a 
Protestant writer, Richard Hooker. Protestant theology has not always been 
friendly towards the idea of natural law. Thomist natural law is only too 
often considered to be the exclusive preserve of Roman Catholics. There are, 
however, encouraging signs that such prejudices are gradually being overcome 
and the way paved for better understanding among Christians. 

In a recent book on the Law and the Laws?® Dr. Nathaniel Micklem, 
Principal of Mansfield College, the Congregational Hall of Oxford, frankly 
recognizes that there was a break in the natural law tradition at the time of 
the Reformation. He points out that natural law plays very little part in 
Protestant theology, at least in the theology of the early reformers. But he 
remarks, “if the reformers were more pessimistic than the medieval Church 
they doubted neither that there is a law of nature nor that we may have cog- 
nizance of it, nec tamen extincta est penitus notitia naturalis de Deo (Melanch- 
ton).” Actually, Dr. Micklem concludes, the view that natural law com- 
mands—that there is an intimate connection between nature, reason and law 
—‘is no fanciful or esoteric theological speculation but a reminder of the 
philosophia perennis significant alike to jurisprudence and theology.” 

The last remark undoubtedly shows how very far a modern Protestant 
theologian can go towards paying homage to the Thomist conception of the 
law of nature. But the world is not peopled only by Catholics and Protestants. 


25. S. Txeot., I® II#¢, 91, 1, concl. 
26. Mickxiem, Law AND THE Laws, BEING THE MARGINAL COMMENTS OF A THEOLOGIAN 
(1952). 
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The modern student of law need not necessarily be a Christian. In fact, 
lawyers have never had a very good reputation on that score: Juristen bdse 
Christen! For the agnostic jurist of the present day, and perhaps indeed for 
the modern man who lives in a “de-christianized world,” it will be very diffi- 
cult to accept the notion of natural law, if that acceptance is made condi- 
tional on the acceptance of the metaphysical premise: supposito quod mundus 
divina providentia regatur. This, to my mind, is the first difficulty for the 
“ontological” theory of natural law—a difficulty which may not be a diffi- 
culty at all if we simply take the line: “Well, this is natural law. Take it or 
leave it.” But we are here to find, if possible, a way of making the argument 
for natural law acceptable also to people who do not share our own premises. 

The second objection is a more practical one. I have spoken of Juristen 
as bose Chr’. Since I can well expect that such a description might not 
only cause nse but sound grossly exaggerated, let me try to define their 
attitude in more general terms as the attitude of men who, having to do with 
the everyday life and practice of the law, have little time for metaphysical 
cogitations. It might therefore happen that they accept the “ontological” 
notion of natural law because of their religious beliefs, as an essential part of 
Christian ethics, yet without probing into the problem more deeply; or else 
that they may have some slight feeling of impatience or embarrassment at 
being constantly reminded of the necessity of a philosophical and metaphysical 
training. I am not inventing this objection just for the sake of the argument. 
A discussion has lately taken place in Italy among Catholic lawyers on the 
subject of natural law.27 In reading the reports of that frank and very inter- 
esting discussion I think that the feelings I have described can be clearly 
detected. I would like to quote from the important contribution of Father 
Joseph Delos, O.P., to the discussion. 

Father Delos takes his start from the general idea that inspired the discus- 
sion, the idea that there must be “a principle which provides the condition 
sine qua non of positive law.” “Certainly,” he says, “this is our common 
thought. I am taking this agreement into account in order to ask one further 
question. How are we lawyers to find and to clarify that principle? 

“Let me explain my question: the theologian studies and works out that 
principle, he knows its origin and assesses its value; but we are not theologians. 
The philosopher does the same: but we are not philosophers. We are lawyers, 
and this means that we are addicted to a particular science which has an 
object of its own: the rule of positive law. Is there no way, no method which 
we can call our own? I believe there is; and thus that ‘principle which pro- 


27. The outcome of that discussion was published in a volume entitled Dirrrro NATURALE 
VIGENTE (Quaderni di Justitia, I, 1951). 
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vides the condition sine qua non of positive law’ may in turn be explored by 
the theologian, by the philosopher—be he a moralist or a metaphysician—and 
by the jurist as well, each of them doing his job with the method that is proper 
to his own discipline; and this third manner—that of the jurist—of presenting 
a truth that is essentially one, will not fail to be an enrichment of human 
knowledge. Let me add that for many lawyers this will be the main way—for 
some indeed the only way—of satisfying their intellectual needs.”2% 

I have cited this passage at length because it seems to me in many ways 
of great significance. If a theologian and a philosopher of Father Delos’ 
calibre declares nous ne sommes pas des théologiens, nous ne sommes pas des 
philosophes, this can surely not be taken merely as a profession of modesty. 
It rather means that, qua jurist, he feels that he must as it were divest himself 
of his quality, of his capacity as a theologian or a philosopher, and that he 
must do so in order to make his position equal to that of the jurist, and under- 
standable to him. There is, there must be un chemin, une méthode proper 
to the jurist—and different from that of the metaphysician and the theologian. 
For my part, I cannot help reading Father Delos’ words as a healthy reminder 
that it is better not to drive too many metaphysical nails into the jurist’s head 
in our presentation of the case for natural law. Surely that case can be made 
without running the risk that, in refusing the “metaphysical premise,” he may 
refuse natural law as well, thus throwing away the baby with the bath water. 

The points I have raised so far are less objections than subjects of medita- 
tion. Now I must limit myself to a very brief mention of one or two further 
points which I think can be raised—and are often raised with regard to the 
ontological approach to natural law. One of them is the mistake of stressing 
its deductive possibilities too much, and thus turning it into the “blueprint of 
detailed solutions” against which Dean O’Meara so rightly warns us. This 
is precisely the mistake Mr. Constable makes—and I hope he will not take my 
comment ill—in his recent essay, What does Natural Law Jurisprudence Of- 


28. “Je prends acte de cet accord pour poser la question: Comment, nous juristes, allons- 
nous faire pour trouver et élucider ce principe? 

“Je précise le sens de la question: le théologien recherche et trouve ce principe, il en 
connait l’origine et il en expose la valeur; mais nous ne sommes pas des théologiens. Le 
philosophe agit de méme: mais nous ne sommes pas des philosophes. Nous sommes juristes, 
c’est A dire que nous sommes adonnés a une science particuliére qui a son objet: la régle de 
droit positive. N’y a-t-il point un chemin, une méthode, qui nous soient propres? Je le 
pense; et ainsi, ‘le principe qui est la condition sine qua non de la validité du droit positif’ 
pourra étre présenté tour 4 tour par le théologien, par le philosophe moraliste et 
métaphysicien, par le juriste enfin—chacun travaillant selon la méthode propre 4 la dis- 
cipline qui est sienne; et cette troisiéme présentation—celle du juriste—d’une vérité essen- 
tiellement une, sera un enrichissement pour la connaissance humaine. J’ajoute que pour 
beaucoup de juristes, ce sera méme la principale—pour certains méme, la maniére unique— 
de satisfaire 4 leurs exigences intellectuelles.” 
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fer?2® Mr. Constable believes that, from a Thomist notion of natural law, 
based on the idea of “order,” there can be inferred the idea of an “organic 
community,” based on the idea of “service,” “guided”—-I am quoting his 
words—by “some persons or groups of persons” having “a clear insight into 
the nature of goodness.” 

I can only register quite frankly and openly my dissent from such views, 


- and declare that if these were the implications of natural law, personally I 


would find it impossible to accept them. If not indeed of Plato’s Republic, 
Mr. Constable’s “organic community” seems to me to smack of that “cor- 
porativist” idea against which no lesser authority than Professor Maritain has 
warned us in his admirable essay, The Rights of Man and Natural Law, where 
he denounced it as one of the “temptations” deriving “from old concepts for- 
merly in favor in certain Christian circles.’’3° 

Let us be quite chary in drawing conclusions from “natural law” which 
might turn into a highly controversial political program. Let us not forget 
that the “organic theory of society” has in recent days been a welcome excuse. 
for the suppression of individual freedom. Let us, above all, practice a healthy 
distrust of any “persons or groups” who claim to have “a clear insight into the 
nature of goodness.” 

With these last two points, we have come to the crux of the problem. The 
ontological theory of natural law is a great and impressive construction. But 
it does not seem to take into sufficient account those aspects of natural law 
that have become the lasting inheritance of modern man. With its insistence 
on the objective notion of “order” and law, it tends to disregard or to belittle 
the importance of the subjective notion of a claim and a right. In one word, 
it does not adequately stress that idea of “natural rights” which has become 
part and parcel of modern civilization. “We hold . . . that all men. . . are 
endowed by their Creator with certain unalienable Rights.” Americans, after 
all, have proclaimed this doctrine to the world, and have inserted it in the 
Declaration of Independence. 

No doubt the “ontologist” may point out that there is no “right” without 
“law,” and that the very notion of a subjective claim presupposes that of an 
objective order. And he will be perfectly justified in doing so, and this is 
where the ontological argument is indeed unassailable. But I seriously doubt 
that he can find any clear assertion of the claim—of “natural rights”— in his 
sources, whether in Plato or in St. Thomas Aquinas. This claim is in fact a 
modern development of “natural law,” and for a recognition of “natural 
rights” the time was not ripe either in classical days or in the Middle Ages. 


29. 4 Catu. U. L. Rev. 1 (1954). 
30. Marirain, THE RicHts oF MAN AND NaTurRAL Law 54-55 (1944). 
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The same reservation should be made, I believe, with regard to the “clear 
insight into the nature of goodness,”’ that is, to the authoritative interpretation 
of natural law which seems implied in the ontological position. Quite apart 
from the fact that an undue stress on the possibility of such authoritative inter- 
pretation runs the risk of converting natural law into a new kind of positiv- 
ism, it is quite clear that such a notion can only be a further stumbling block 
to the modern. I sincerely hope that I will not be accused of conceding too 
much to some recent attacks on the revival of naturai law as a cloak for the 
introduction of “authoritarian systems.”%1 If those shafts are aimed at the 
Church, I would like to say that they miss the mark insofar as the magistertum 
of the Church, which Catholics accept in the interpretation of moral truths, 
is after all based itself on a free acceptance. But the fact remains that, if the 
recognition of a “natural order of things” is linked to the idea of an authori- 
tative interpretation through the Church or any given society, the revival of 
natural law will automatically rule out all those qui foris sunt, who do not 
belong to that society. Surely this is not what the conveners of this meeting 
had in mind. I propose to examine in my concluding lecture the possibilities 
of hope left for us in that revival. 


IV. VaALuE JuDGMENTS AND THE NATURAL Law 


Ir BoTH natural law as a technology and natural law as an ontology are 
open to objections and encounter difficulties, is there a way of presenting the 
case for natural law in a manner which might—even if it did not ensure 
general acceptance—at least make that notion less obnoxious to the modern 
world at large? To avoid misgivings, I might as well begin by saying that, if 
I borrow the name for the third kind of approach to natural law from the 
founder of utilitarianism, this should not be taken to mean that I am a fol- 
lower of Bentham and pleading a merely utilitarian approach to our problem. 
It just happens that the word “deontology” (76 5€ov — that which is binding) 
seems to provide one of those convenient labels which must, however, always 
be used with necessary caution. 

Can we agree, at least, on certain things that are binding? The problem 
is all here, in this very plain, simple question. 

In order to develop my argument, I am going back first of all to the image 
of the “bridge”—the bridge between fact and value, between what is and 
what ought to be. This time I am taking my text from an author who, though 


31. Such as can be found, for example, in Mr. E. C. Gerhari’s pamphlet, AMERICAN LIBER- 
TY AND Natura. Law (1952) and in his letter to the editor, 32 Can. B. Rev. 477 (1954). 
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not very widely known in Anglo-Saxon countries, has of late been the subject 
of some very admirable work here in America. He is a fellow-countryman of 
mine, and his name is dear to all Italians. 

At the beginning of his Scienza Nuova Giambattista Vico has a re- 
mark which seems important for the problem we are discussing. This remark 
is put forward in the form of two “axioms” or Degnita—the fundamental ex- 
position of principles by which Vico prefaces his study of history and philos- 
ophy. I shall quote them here in the English translation which has recently 
been made of his work by two American scholars. 

Degnita CXI: “The certitude of laws is an obscurity of judgment, backed 
only by authority, so that we find them harsh in application, yet are obliged to 
apply them by their certitude. In good Latin certum means ‘particularized,’ 
or, as the schools say, ‘individuated’; so that, in over-elegant Latin, cerium 
and commune are opposed to each other.” 

Degnita CXIII: “The truth of the laws is a certain light and splendor 
with which natural reason illuminates them; so that jurisconsults are often. 
in the habit of saying verum est for aequum est.” 

I am quite ready to grant that the two passages I have quoted are far 
from being easy to interpret.82 But, to put it briefly, Vico’s idea seems to be 
that in every law one can find an element which he calls the certum (the ele- 
ment of authority), and an element which he calls the verum (the element of 
“truth,” which is discovered by “reason”). Certum and verum, authority 
and reason, are the two facets of the law, two aspects of the same thing, two 
different angles from which all law can be considered. Sometimes the certum 
may obscure the verum, authority takes the place of judgment, and laws are 
obeyed only because of their “certitude.” But there is no law which, illu- 
minated by the light of reason, does not reveal an element of verum, the 
“truth” which it contains, like a soft kernel within the hard shell of authority 
that enfolds it: though it may happen that this very authority is the value 
of the law, that “certitude” is itself a valuable guarantee against the disrupt- 


32. In order better to illustrate Vico’s conception of natural law and its relevance to the 
point here under discussion, I would like to quote from a recent and excellent book on the 
Italian philosopher by Dr. A. R. Caponigri, of the University of Notre Dame: “In its most 
immediate and concrete sense, the natural law is [to Vico] the mediation between the truth 
and the certitude, the concreteness and the universality of the law. . . . The ‘certum’ and 
the ‘verum,’ which natural law seeks to mediate, are dimensions, not of single laws, but of 
the total process of law.” “The natural law he understood to be, not that transcendent and 
unenacted normative law, allegedly implied in the concept of ‘human nature,’ but the move- 
ment of the process of the historical formation of the structures of positive law towards an 
immanent ideality.” “. . . the universality of the natural law consists, not in the fact that in 
all times and in identical places identical positive law should prevail, but that in all the forms 
of positive law, despite the diversity of material circumstances which dictate the immediate 
force of the law, the same ideal principle is at work.” Caponicri, Timez AND Ipza. 
Tue Tueory or History rv Grampattista Vico 38, 68, 116 (1953). 
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ing forces of anarchy, so as to justify the old Roman adage dura lex sed lex— 
which Vico would like to read: lex dura est sed certa est. 

I believe that these ideas can shed some light on the problem which we 
are discussing, that they do constitute a new approach to the question of the 
bridge between is and ought, between facts and values. For indeed, inso- 
far as every law is a compound of certum and verum, every law is in itself a 
bridge over that chasm—or at any rate an attempt at bridging it. For every 
law is no doubt a factual proposition, inasmuch as it is a particular authori- 
tative statement. But it is also and at the same time—insofar as it aims at 
a particular end, and is not a senseless imposition—a statement about “values.” 

I have until now used, or tried to use, the word “value” with the utmost 
discretion. As I am well aware of its invidious meaning, I have put that 
word under a safety belt of inverted commas. But now I find that I can do 
no better than use that word to describe what I have in mind. Perhaps I can 
give it force by an example. 

Take the difference between the common law and continental law in the 
matter of testaments. Surely it does make a difference to the father of a family 
if, according to the common law, he is free to dispose of his entire estate or, 
according to the Code Napoléon and to the codes that have been modelled on 
it, he is not allowed to do so because a portion of his estate is reserved—“ear- 
marked” as it were—for his offspring. But surely the difference between the 
two systems is not merely a difference of “fact,” a difference between the word- 
ing of the codes or the rules which courts will enforce in the different coun- 
tries. Something else is at stake, as will be clearly shown by the reaction of 
any Latin paterfamilias when he is first told that an English father may disin- 
herit his children and leave all his property to a charitable institution. Even 
though my Latin paterfamilias may not go so far as to say that such a practice 
would be against “natural law,” he would certainly have strong feelings about 
such a patent disregard of what he considers the unity of the family and the 
rightful expectations of children. Is it going too far to suggest that such an 
example as this clearly indicates that the law embodies certain “values”: in 
this particular case a particular notion of the comparative claims of family 
duty and individual freedom? 

I have chosen my example at random. What I want considered is this 
idea: it is possible in each and every legal proposition to ascertain the “value” 
it contains—even down to traffic regulations if you please, since there can be 
no doubt about the “value” they protect, that of our own personal safety. I 
know full well the ambiguity of the word “value” which I am using in this 
context; I would be quite willing to use a different word if I could think of a 
better one. My point is of far greater relevance, and far more controversial: 
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for it amounts to nothing less than admitting that wé have gone all this long 
way to find the ground of obligation of law without realizing that this ground 
does not lie outside, but within the law itself, that it must be sought in the 
interplay of the verum and the certum, in the ideal principle which is at work 
in every law despite the material circumstances that engross it. For each and 
every law is indeed nothing other than a “normative translation” of a par- 
ticular value: we must try and break the shell in order to get to the kernel. 
And if a particular rule will not yield an answer to our quest, it is to the 
general system of which that rule is a part that we must turn, and we will no 
doubt find it. - 

Let me try to put this same argument in another way. I have already 
referred to Kelsen’s “pure theory of law,” and I think we would all agree that 
Kelsen strives at a construction and interpretation of law entirely agnostic as 
far as “values” are concerned. Every legal order can, according to Kelsen, 
be construed as a Stufenbau, a system of rules which derive their validity one 
from the other, until we come to the “basic norm” which is the condition of 
validity of them all, and makes the whole system into a coherent pattern. 
When I think of Kelsen’s pure theory of law I am always reminded of a pas- 
sage in Alice in Wonderland, and of Alice’s reply to the King of Hearts. “At 
this moment the King, who had been for some time busily writing in his note- 
book, called out ‘Silence!’ and read out from his book ‘Rule Forty-two. All ; 
Persons more than a mile high to leave the Court.—Everybody looked at 
Alice—‘T’m not a mile high,’ said Alice.—‘You are,’ said the King.—‘Nearly 
two miles high,’ added the Queen.—‘Well, I shan’t go, at any rate,’ said 
Alice: ‘besides, that’s not a regular rule. You invented it just now.’—It’s 
the oldest rule in the book,’ said the King.—‘Then it ought to be Number 
One,’ said Alice.” 

Briefly, the point I am trying to make is this. The ultimate ground of va- 
lidity of the law, the verum of laws as distinct from their certum, the Grund- 
norm of Kelsen, the Rule Number One of Alice—they are not “facts,” but 
“values.” I said in my little book on Natural Law that Kelsen’s “pure theory 
of law” can be used to show the Achilles’ heel of positivism. I do not propose 
to repeat my argument here. But I would like to say that Kelsen’s insistence 
on the purely hypothetical character of the Grundnorm can deceive nobody. 
Inasmuch as that hypothesis has to be endorsed by a fact, Kelsen’s refined 
form of positivism shows its real face, the reduction of law to a mere expres- 
sion of force—and even this is an assertion of “value.” There have been in- 
deed—and there always will be—political philosophies based on the assump- 
tion that force is the ultimate ground of obligation. But such philosophies, 
by the very fact that they glorify force, cannot avoid attributing to it an ethical 
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value. Hobbes’ Leviathan will free men from fear; indeed “not renouncing” 
trumps can have its “morality.”. We have only to look around to convince 
ourselves that to a very large number of people might is right. But I wonder 
how many of us actually take the trouble to point out to such people the re- 
vealing admission contained in the use of the word “right” in this context. 

So much for the verum and the certum of the law and for the presence of 
a value judgment in every legal proposition. I have been very agreeably sur- 
prised to come across some interesting work lately done in this country on lines 
singularly akin to the one I have been indicating. I refer to Professor Mc- 
Dougal’s program of “value clarification.” I believe as he does that there is 
a new and fascinating line of enquiry open to jurisprudence. My only dif- 
ference with Professor McDougal is, that while he seems to think of the “‘val- 
ues” underlying a given legal proposition or a given legal order as “prefer- 
ences,” as “goals,” as “objects of decision,” I would plead that they should also 
and foremost be considered and studied as “grounds of obligation.” In fact, I 
believe that it is here the notion of natural law as a “deontology” can, 
if at all, find its justification: for the problem of natural law is to me essen- 
tially that of the intersection between the legal proposition and the value that 
underlies it, the ascertainment of the element of obligation that makes us feel 
we are obeying the law not merely because of its “certitude,’—to use Vico’s 
expression again—but because of the element of “truth” it contains, a truth 
carrying conviction. The difficulty of course is to persuade ourselves that such 
“values” are “objective qualities” in the law itself and not mere subjective or 
emotional reactions on our part, devoid of any universality. 

To make this point more clear I am relying upon a quotation from a con- 
temporary Oxford and (recently) Cambridge author, one of those writers with 
the rare gift of presenting deep thoughts gracefully as well as convincingly. In 
one of his essays on the Christian predicament which have won him a deserved 
reputation among all those who are seriously interested in religious and ethical 
problems, Professor C. S. Lewis has drawn attention to the importance of 
value judgment in education. The Abolition of Man*3 is really concerned 
with the study of literature, but I think that what he has to say is not without 
importance also in the field of jurisprudence. 

Mr. Lewis takes his start from the well-known story of Coleridge at the 
waterfall. “You remember that there were two tourists present: that one called 
it ‘sublime’ and the other ‘pretty,’ and that Coleridge mentally endorsed the 
first judgment and rejected the second with disgust.” According to Mr. Lewis, 
the modern trend in literary criticism is to accept Coleridge’s anecdote merely 
as an illustration of “personal” or “subjective” reactions. He quotes from an 


33. Riddle Memorial Lectures, University of Durham (1943). 
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elementary textbook for English schoolboys where the authors comment in the 
following way: “When the man said That is sublime, he appeared to be mak- 
ing a remark about the waterfall. . . . Actually . . . he was not making a re- 
mark about the waterfall, but a remark about his own feelings. What he was 
saying was really I have feelings associated in my mind with the word ‘sub- 
lime,’ or shortly, I have sublime feelings.” 

Mr. Lewis has no quarrel with what would seem to me the rather high 
expectations placed on the intelligence of schoolboys: his quarrel is with the 
philosophical position implied in such comment, a position which he believes 
is not only dangerous for schoolboys, but wrong for the teachers themselves. 
In fact, he believes that such a position—the modern position with regard not 
only to literary appreciation, but to all value judgments—constitute a break 
with what has been for all times the normal approach to any assessment of 
what does and what does not deserve appreciation and approval. 

“Until quite modern times all teachers and even all men believed the uni- 
verse to be such that certain emotional reactions on our part could be either 
congruous or incongruous to it—believed, in fact, that objects did not merely — 
receive but could merit, our approval or disapproval, our reverence, or our 
contempt. The reason why Coleridge agreed with the tourist who called the 
cataract sublime and disagreed with the one who called it pretty was of course 
that he believed inanimate nature to be such that certain responses could be 
more ‘just’ or ‘ordinate’ or ‘appropriate’ to it than others. And he believed 
(correctly) that the tourist thought the same. The man who called the 
cataract sublime was not intending simply to describe his own emotions about 
it: he was also claiming that the object was one which merited those emo- 
tions. But for this claim there would be nothing to agree or disagree about. 
To disagree with This is pretty, if those words simply described the lady’s feel- 
ings, would be absurd: if she had said I feel sick Coleridge would hardly have 
replied No, I feel quite well.” 

This rather lengthy quotation will, I hope, throw some light upon what I 
had in mind when speaking of “values” as “grounds of obligations,” and of 
the problem of natural law as the problem of ascertaining where these 
grounds ultimately lie. For my part, I believe that in every human society, in 
fact in “human nature” itself, there are certain ultimate standards or values 
which determine approval or disapproval, assent or dissent; and I believe that 
it is these same values that determine our judgment as to whether a law is 
“just” or “unjust”: in other words—to use a very ancient language that seems 
perfectly appropriate at this point—whether we are bound in conscience to 
obey it or not. To ascertain such values may be thought a modest—or an 
immodest—undertaking. Yet I think that, failing all other ways, such an un- 
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dertaking is well worth attempting, and may even in the end lead us to a 
much greater amount of agreement than we might expect. Personally, I am 
quite willing to accept Mr. McDougal’s “tabulation” of the values which cor- 
respond to “our present-day democratic preferences for a peaceful world’’4 
as a very near approximation of the values I have in mind. Surely it is only 
his modesty as a field worker, his concern with a purely “scientific” presen- 
tation of the case, that prevents Professor McDougal from seeing such values 
not only as resulting from our “democratic preferences,” but as corresponding 
for a very large part to what semper et ubique has been thought bonum et 
aequum. In fact, they are in many points reminiscent of what our benighted 
forbears would have called “natural law.” 

I shall devote the last part of this lecture to a number of grave and serious 
objections which I know can be made to my presentation of the case. 

I can see my first objector addressing me, more or less, thus: “You have, 
in your last lecture, expressed your misgivings about the ontological theory of 
natural law, a theory which purported to offer a rational justification of the 
ultimate values on which the obligation of the law depends. You now come 
forward and tell us about the existence of such values. If you do not think 
that they are demonstrable, does this mean that you ask us to accept them 
by faith?” 

This is a current objection to natural law thinking. I referred at the be- 
ginning of these lectures to the discussion which has taken place in the Cana- 
dian Bar Review on the subject of natural law. I find that this sort of objec- 
tion is the one which Professor Friedmann uses in his contribution to the dis- 
cussion: a very formidable and closely knit argument against natural law.*5 
Actually, Professor Friedmann had already worded that objection very briefly 
and clearly in the Preface to the first edition of his well-known book, Legal 
Theory (1944): “ultimate values must be believed, they cannot be proved.” 

My answer to this objection would be that the alternative between reason 
and faith is a wrong alternative. The answer can be provided in terms which 
are well known in the history of Christian thought. Surely the progress of 
the mind is twofold, and the intellectus quaerens fidem has its counterpart in 
the fides quaerens intellectum. Surely in making my reservations about the 
adequacy of the “ontological argument” to meet the predicament of our time, 
I never intended ruling it out as one of the best and most pertinent ways for 
grounding “natural law” on a rational basis. I suggest that we keep an open 
mind for all the arguments to be brought forward confirming our beliefs. To 


34. The Comparative Study of Law for Policy Purposes: Value Clarification as an Instru- 
ment of Democratic World Order, 61 Yate L. J. 915, 916 (1952). 
35. 31 Can. B. Rev. 1074 (1953). 





RUM 


toa 
I am 
| cor- 
\d’?34 
only 
esen- 
alues 
ding 
m et 
thted 


rious 


lave, 
ry of 
f the 


Some 


them 


egal 
ed.” 
ason 
hich 
ss of 
rt in 
- the 
ime, 
; for 
ypen 

To 


stru- 


A. P. @ENTREVES 47 


conceive of natural law as a deontology is not in any way to exclude the pos- 
sibility of rational argumentation. We may agree on the result, and yet differ 
on the method: but what matters is the agreement. In fact, far from reject- 
ing the old philosophy of “the Right and the Good,” we may well welcome its 
support and believe in our'heart of hearts that the time has come for a more 
charitable assessment of its merits. But why should we not be equally char- 
itable about the help we may get from other:quarters? Does not the sociol- 
ogist, the anthropologist, the student of comparative jurisprudence—to men- 
tion only some aspects of the present “scientific” trend which has in many eyes 
taken the place of old philosophy—also provide us at times with conclusions 
confirming our “deontology”? If in the end we should find that our disagree- 
ments are smaller than.we expected, is not this all we can ask in our present 
predicament? I shall let the matter rest here, since all I wanted to stress was 
merely the point that if “ultimate values” are believed, there is no necessary 
exclusion of their being rationally argued. 

Another objection I can well foresee: the objection of historical relativism. 
This is a strong objection, one which a man like myself, born and bred in the 
historical tradition of the Italian idealist school, cannot avoid being painfully 
aware of. 

Certainly, it is very difficult not to be shaken by the doubt that our “val- 
ues” and “value judgments” may not be historically conditioned, since they 
may change and actually have changed according to time and circumstances, 
and hence are relative to these and possess no absoluteness whatever. To this 
objection I would like to answer with the words of Professor Strauss in his re- 
markable book on Natural Rights and History, where, in the first chapter, he 
deals at length with the question of the relativity of values, and hence of nat- 
ural law (or natural right, as he calls it with the terminology current on the 
Continent). 

“One cannot understand the meaning of the attack on natural right in the 
name of history before one has realized the utter irrelevance of this argument. 
. . . Some of the greatest natural right teachers have argued that, precisely if 
natural right is rational, its discovery presupposes the cultivation of reason; 
and therefore natural right will not be known universally. . . . In other words, 
by proving that there is no principle of justice that has not been denied some- 
where or at some time, one has not yet proved that any given denial was jus- 
tified or reasonak!e.”36 Briefly, this is the main answer ready for the objections 
of the historical relativist. 

I therefore turn to a third objection to the assertion of “values,” viz., that 
their claim to absoluteness is dangerous and can only lead to fanaticism or to 


36. Strauss, NaTurAL RicHTs AND History 9 (1953). 
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pharisaism. ‘This objection is very clearly worded in Professor Friedmann’s 
contribution to the Canadian Bar Review. .“Since the days of the Greek 
philosophers,” he writes, “hundreds of natural law philosophers, great and 
small, failed to establish values of natural law which, on closer analysis, do not 
-assert one political faith or another. . . . It is an immortal merit of the ‘awe- 
some influence’ of Holmes and of those he inspired . . . who have discovered 
the inherent nebulousness or hypocrisy of formulas which, under the guise of 
natural law principles, advocate a particular political philosophy.” 

So very serious an accusation may well induce us to watch our steps. But 
none are in a better position to face that accusation than we of the modern 
world, the members of a free and democratic society. Surely anyone profess- 
ing belief in the existence of certain ultimate values constituting the ultimate 
ground of our allegiance to the law or the system of law under which we live, 
will be careful not to make this statement in any way justifying the accusation 
of fanaticism or hypocrisy. I think the answer to Professor Friedmann’s ob- 
jection is a profession of humility and sincerity on our part, as well as a better 
awareness of the principles that inspired the growth of our Western civiliza- 
tion. “I beseech ye, in the bowels of Christ, think that ye may be mistaken.” 
The words which Cromwell addressed to the Scots on the eve of the battle of 
Dunbar still echo in our heart, and we know that they have shaped our way 
of life and made a free society possible. But must the respect for other people’s 
beliefs necessarily make ours insecure and irrelevant? Surely when an issue 
is really great, men must take sides; and they never hesitate to do so. Let 
me note a case which has remained deeply impressed in my memory. 

Some years before the War—it must have been, I think, in the middle 
thirties—the Oxford Union voted with a large majority a resolution to the 
effect that “this House” would under no circumstances fight for its King and 
country. Boys will be boys, and perhaps those young men only thought at 
the time of causing some little scandal. But, in those years, such words were 
echoed round the world, and made capital of by Fascist and Nazi propaganda. 
Here was a good illustration of the decadence of Britain and British youth, 
soon to be conquered by the Master Race. Yet not many years had passed 
when that very youth was called upon to make the last stand, and I have 
little doubt that a large number of those same young men who had moved and 
voted that fateful resolution gave their lives for their King and their country. 
This is what I mean by knowing what the real values are, and by acting 
accordingly. I think we ought never to forget that the original meaning 
of “martyr” is “witness.” 

Having re-examined the case for natural law my only conclusion is that 
the case still stands on its merits. I have left the door open for further discus- 
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sion and also, if you like, for further definition. Should we really decide to 
draw up the list of “ultimate values,” I would for my part try to remember the 
old adage, omnis definitio in jure periculosa. But there is a final point. If my 
reading of historical evidence is correct, the doctrine of natural law has 
always represented a minimum of agreement. Such was the Roman theory 
of jus naturale, expressing the basic principles on which the different peoples 
and races composing the Roman commonwealth could be united by a common 
bond of law and human fellowship. Such was the medieval, Scholastic th<ory 
of lex naturalis: is there anything more gratifying about the theory than the 
fact of its being devised to bring together Christians and heathens? I need 
not remind you of the famous passage in St. Thomas Aquinas?? where he 
clearly asserts the Christian duty to respect the laws and the authority of the 
infidels, because “divine law, which is a law of grace, does not abolish human 
law which is founded on natural reason.” But—perhaps most important of 
all for us who live in a divided world and are beginning to despair of the 
possibility of ever overcoming our divisions—such was the great historical 
significance of the revival of natural law that took place at the beginning of 
our era. After decades of bitter and fruitless controversy, suddenly the writers 
of opposite camps seem to discover the possibility of talking a common 
language. Hooker borrows wholesale from St. Thomas, Grotius pays tribute 
to the great Spanish schoolmen. Natural law is here the indication that the 
age of “ideological” strife has passed, and that an agreement has been reached 
on the matter of ultimate principles. We must keep this in mind in view 
of Professor Friedmann’s accusation of intolerance. History shows that the 
recourse to natural law was the sign of an earnest desire for mutual under- 
standing. | 
It is this desire for mutual understanding that I would plead if ever we 
attempt to list the “ultimate values.” I would plead that we focus our atten- 
tion on what unites us rather than on what separates us. Personally, I would 
recommend that we take into account all that has enriched the conscience of 
the modern man and goes to make his great, unparalleled heritage. Surely 
Christians have the right to stress the part which the Gospel—as a great Chris- 
tian writer of my country once put it—has played in “revealing man to man.” 
Of their Christian inheritance the Western nations may well be proud, for it 
has served them well in the course of their history. “The closeness with which 
English law approaches the moral law’—writes Lord Justice Denning—“is, I 
believe, due to the fact that it has been moulded for centuries by judges who 
have been brought up in the Christian faith. The precepts of religion, con- 
sciously or unconsciously, have been their guide in the administration of jus- 


37. S. Tueot., II# IIe, 10, 10. 
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tice.’ No wonder that in England the bond of legal obligation is felt so 
strongly. 

On the other hand I cannot help feeling that Christians ought at times to 
be reminded that smugness and pride are not Christian virtues. The values 
by which we live and on which our world rests are not exclusively Christian 
values. We ought to be aware that something has happened to the modern 
world, which, whether we like it or not, we have to take into account: what 
Maritain, always so sensitive to these problems, has called the “secularization” 
of Christian values. These secularized values have become the common coin, 
the accepted currency, of a composite and no longer entirely Christian society. 

However composite and in itself divided, that society has a sufficiently 
marked physiognomy for us to recognize it as our own—and to cherish it. 
Why then should we be chary of proclaiming our faith in it and of inscribing 
its great principles on our banner? Many warning voices have lately reminded 
us of the dangers of the hour: one raised not so long ago by George F. Ken- 
nan, has not passed unnoticed, I can assure you.38 Another great American 
personality has admirably defined the predicament of our time: Learned Hand 
on his eightieth birthday has expressed better than I could ever hope to do, 
what I think are the hopes and the fears of our generation. 

“Today we stand at bay, with all those conventions challenged that have 
for so long saved us from ‘the intolerable labor of thought.’ The slogans we 
live by: ‘democracy,’ ‘the Common Man,’ ‘Natural Law,’ ‘Inherent Rights of 
man,’ ‘the Bill of Rights,’ ‘the Constitution’-—the whole paraphernalia of our 
eighteenth century inheritance—all must now make good their claims against 
the furious repudiation of powerful and relentless enemies. We are in the 
distressing position of all who find their axioms doubted: axioms which, like 
all axioms, are so self-evident that any show of dissidence outrages our morals, 
and paralyzes our minds. And we have responded as men generally respond 
to such provocation: for the most part we seem able to think of nothing bet- 
ter than repression; we seek to extirpate the heresies and wreak vengeance on 
the heretics. . . . Happily there are a substantial number who see that, not 
only when they were first announced, but as they still persist, the doctrines 
that so frightened us constitute a faith, which we must match with a faith, 
held with equal ardor and conviction. So we are repeatedly assured, and 
rightly assured: but what we much less often observe is that, in making use 
of our faith as a defense, we may be in danger of destroying its foundation 
and abandoning its postulates.” 

38. I am referring to G. F. Kennan’s address at a University of Notre Dame Convocation 
marking the dedication of the I. A. O’Shaughnessy Hall of Liberal and Fine Arts, May 15, 


1953. The address was rebroadcast by the B. B. C. Third Program, and printed in The 
Listener, July 16, 1953, pp. 93-94. 
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These are wonderful words, which we might do well to remember. Per- 
haps it is not a question of high-sounding proclamations after all, but merely 
of an awareness of our predicament and of a firm resolve to face it with a 
brave heart but also with simple, unassuming humility. It is no use inscribing 
such principles on our banners unless we are prepared to undertake also the 
modest everyday work which is required in order to make them living and 
guiding. Above all we must be aware of the peril which Judge Hand pointed 
out, lest in making recourse to our faith as a defense, we destroy its founda- 
tions and abandon its postulates. 

This, then, is the predicament in which we stand today, and unless I am 
greatly mistaken, I think that it is this predicament which our forbears used 
to call by a name, and by one name only: the defense of “natural law” 
against the forces that try to submerge it. More fortunate than we are, many 
of them lived in days when the conflict between natural and positive law, 
between reason and force, between ideals and reality were less pronounced 
or apparent. Yet they clearly indicated the way to be followed in case that 
conflict should break out, the way, at any rate, which alone can ensure the 
respect of the basic values making life worth living. “Natural law” still has 
something to teach us about the defense of these values at all levels of human 
existence, from the level of the single individual man to that of the world 
at large. 

Actually, the predicament of the individual man is perhaps less terrible 
than is usually believed; for old Mother Conscience still does her job well, and 
surely men never lack a clear knowledge of right and wrong when they are 
cornered and have to make basic decisions. I have mentioned the story of the 
Oxford undergraduates; I would have many other poignant stories to tell from 
the dark recent days, of men who did not dodge the issue. Let us hope never 
to see such days again, never to have to withstand “positive law” because of 
its blatant violation of “natural justice.” Men bear witness by their deeds, 
whether they obey the laws or disobey them. When obedience is no longer 
“for conscience’ sake” then alone can we surmise that the twilight of “values” 
has set in, and that the reign of force has taken the place of the rule of reason. 

Far more serious and difficult is the predicament of those who are re- 
sponsible for group, rather than for individual, decisions. Well may we pray 
for “those who are in office,” that their mind be clear and their judgment 
enlightened. This is how His Holiness Pius XII, in an address to the first 
Convention of Catholic Italian lawyers, outlined the rules that should guide 
a judge in his application of the law and in his attitude towards it.°9 

“(1) With regard to any judgment, the principle must be that the judge 


39. This address was printed in the volume Dirirto NaTURALE VIGENTE, supra note 27. 
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cannot avoid the responsibility of his decision by attributing it entirely to the 
law or to the lawgiver. No doubt, the latter bears the main responsibility for 
the effect of the law. But the judge, in applying the law to the particular 
case, is a concurrent cause, and therefore shares the responsibility for those 
effects. 

“(2) The judge can never with any of his decisions oblige anyone to 
some action which is intrinsically immoral,—that is, contrary to the laws of 
God or the Church. 

“(3) He can in no way explicitly acknowledge and approve an unjust 
law, nor pronounce a penal sentence that may imply such an approval. 

“(4) Nevertheless, not any and every application of an unjust law implies 
such an acknowledgment and approval. There are cases when the judge can 
—and sometimes even must—let the unjust law have its course, when this is 
the only way to avoid a greater evil.” 

Except for the reference to “the laws of God or the Church,” I do not 
think that any decent man, even supposing he is a complete agnostic, would 
take exception to such rules. The difficulty lies in following them. 

As for the predicament of the world at large, let us be perfectly clear that 
natural law is no cut and dried solution, no infallible cure for all our troubles. 
Here indeed the problem is not even that of a conflict between natural and 
positive law, but that of the absence of a legal order altogether. International 
law, as things stand today, is a good target for the shafts of the skeptic. But, 
as Professor Goodhart puts it very well, the weakness of international law is 
not due to the lack of enforcement, but “to the absence of an international 
moral sense.” ‘These words can only mean: that what matters is first to 
“instaure” or restore the “international moral sense.” ‘The possibility of agree- 
ing on the “rules of the game” and of abiding by them will follow as a 
logical consequence. Surely this is where “natural law” may have a word 
to say, especially if we take it, as I have tried to, as a minimum of agreement 
on principles. 

A more apt conclusion to these lectures I could not find than by using 
the words with which the President of Notre Dame summarized the gist of a 
discussion which took place here not long ago, when representatives of different 
faiths and creeds met together to examine the same problem which we have 
met to reconsider now. If indeed it can be shown that there is some agreement 
not only between the different traditions of our Western world, but between the 
great cultures of the East and the West, then surely there is reason to believe 
that, as Father Hesburgh put it, natural law may provide that “common 
ground where we can begin to draw all men, everywhere, together in a unity 
that reflects what is common to human beings as human beings.” 





LAW AS A PROCESS OF DECISION: 
A POLICY-ORIENTED APPROACH 
TO LEGAL STUDY* 

Myres S. McDougal 





IT MAY BE SEEN, if we address ourselves to certain fundamentals, that those 
who are just beginning the study of law and those who are in mid-passage, 
or growing old, share a common, continuous responsibility for achieving 
conceptions of law and of legal study adequate to the crises of our time. 

For appropriate perspective, let us first reflect for a moment upon the social 
role of the legal profession. Perhaps the best way in brief to describe the 
distinctive role of the lawyer is to say that he is an especially skilled expert 
in the use of authoritative language and authoritative procedures for affecting 
or influencing decisions. Some freshman law students will, thus, if they 
follow in the footsteps of their predecessors, themselves become government 
officials, making decisions in the name of authoritative community expectation 
and with community coercion behind them. They will, for example, become 
senators, congressmen, governors, mayors, judges, aldermen, state representa- 
tives, delegates to the United Nations, and so on. Others will become the 
counsellors and advocates, in large and small affairs, of the individuals and 
groups who seek decisions from such officials. They will become counsel to 
private business associations, to labor unions, to churches and schools, to 
political parties and pressure groups, and, in the sum, to all the institutions of 
our organized community life. Some fifteen years ago Professor Lasswell 
and I summarized as follows: 


It should need no emphasis that the lawyer is today, even when not 
himself a “maker” of policy, the one indispensable adviser of every 
responsible policy-maker in our society—whether we speak of a government 
department or agency, of the executive of a corporation or labor union, 
of the secretary of a trade or other private association, or even of the 
humble independent enterpriser or professional man. . . . Certainly it 
would be difficult to exaggerate either the direct or indirect influence that 
members of the legal profession exert on the public life of this nation. 


* This paper represents one of a series of orientation lectures delivered by members 
of the Yale Law School faculty to the entering class in the fall of 1955. It is offered 
in this Forum because of its emphasis that all authoritative decision-making involves a cre- 
ative choice among alternative values. When decision-making is thus conceived as a process 
for the explicit clarification and consideration of values, all the larger perspectives to which 
this Forum is dedicated become relevant. 
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For better or worse our decision-makers and our lawyers are bound together 
in a relation of dependence or of identity.1 


The magnitude of the impact of lawyers upon the shaping and sharing of 
all our values in all our communities defies easy description. Our responsibility 
for this impact is that of a professional group to which society affords a 
peculiarly long period of incubation and training for acquisition of the skills 
and information necessary to responsible leadership. 

From this perspective of the social role of our profession, I should now 
like to direct attention back to our principal inquiry into appropriate con- 
ceptions of law and of legal study. For the purpose of giving order to this 
inquiry, I propose to organize my remarks under the following four main heads: 

First, the conception of law as a process of decision in accordance with 
community expectation. 

Second, the intellectual tasks indispensable to the rational study of decisions. 

Third, the limited relevance of traditional legal theory for the performance 
of such intellectual tasks. 

Fourth,.and finally, the major characteristics of an emerging policy-oriented 
approach to legal study. 


We begin with our first problem, the clarification of a conception of law 
adequate to rational study. How we conceive our major focus of attention 
is likely to affect decisively both how we conceive any part of our study and 
our choice of intellectual tools for inquiry. 

Despite all the critical demolitions by the American legal realists, the 
conception of law still most often professed in this country, and indeed in 
most of the world, is that of a body of rules. Thus, in our most recently 
published systematic treatise upon jurisprudence, that by Professor Patterson 
of Columbia, we come, after some 150 pages of analysis and rejection of 
roughly comparable prior definitions, upon this conclusion: 


A law, then, is a norm having the authority of the state acting in 
the way and within the limits prescribed by the ultimate political sovereign.” 


This is, of course, the conception which underlies both the over-all 
organization of curricula and the detailed patterning of most particular courses 
in Anglo-American law schools; the organizing principle of both whole and 


1. ‘asswell and McDougal, Legal Education and Public Policy: Professional Training in 
the Public Interest, 52 Yate L. J. 203, 208-09 (1943). 
2. PATTERSON, JURISPRUDENCE 159 (1953). 
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part is largely that of legal technicality, with particular subject matters pur- 
portedly demarcated and arranged in terms of highly ambiguous, overlapping 
and contradictory concepts of authoritative myth. Nor is this conception 
simply provincial myopia. Mr. Vyshinsky’s definition is indistinguishable. 
He defines “law” as “the totality (a) of the rules of conduct, expressing the 
will of the dominant class and established in legal order, and (b) of customs 
and rules of community life sanctioned by state authority”; and “Soviet law” 
as “the aggregate of the rules of conduct established in the form of legislation 
by the authority of the toilers and expressive of their will.” Similarly, in 
whatever book, in whatever language, one may look for conceptions of inter- 
national law—the law that transcends the boundaries of particular nation- 
states—the definition one commonly finds is that of a “body of rules” 
governing the relations of nation-states in their reciprocal interactions.* 

It has, however, become increasingly recognized in recent decades, because 
of the criticisms by the American legal realists and others, that this traditional 
conception of law leaves too many difficult questions either unasked or 
unanswered. Both “states” and “ultimate political sovereigns’ must act 
through ordinary human beings, and different observers may differ in any 
particular context in determining what rules and procedures are authoritative 
and controlling. For us, as law students, the most important general question 
is: How does one identify authoritative and controlling rules? In more 
detail, who in any given community prescribes what rules, with respect to 
what values, for whom, and by what procedures? Who makes effective 
recommendations to such authoritative prescribers and upon what intelligence, 
achieved by whom and by what procedures? Who, authorized how, may 
invoke the application of what prescriptions, with respect to whom, in what 
arenas? Who, for the promotion of what policies, applies what prescriptions 
to whom, by what procedures? Who appraises prescriptions and terminates 
them when they cease to serve community purposes? By what factors in 
the environments and predispositions of decision-makers are all the various 
types of decisions above affected? What is the impact of community process, 
culture, class, personality, skill, affiliation, crisis, and so on, upon the expecta- 
tions of decision-makers? Upon what expectations of improving what value 
positions of what individuals and groups do decision-makers in particular 
contexts choose between alternatives in action? 

Such questions are but a few of the many difficult questions of the same 
type which continually, and inevitably, confront both the practicing lawyer 


3. Vysuinsxy, THE Law oF THE Soviet State 50 (1948). 

4, Examples are collected in McDougal, International Law, Power and Policy; A Con- 
temporary Conception, 82 Recuem pes Cours 137 (Hague Academy of International 
Law 1953). 





56 Pali NATURAL LAW FORUM 


and the legal scholar. From the light of these questions, even without their 
answers, it should be reasonably clear that what we as law students are, in sum, 
concerned with is not a mere body of rules but a whole process of decision, 
and a process of decision taking place within the context of, and as a response 
to, a larger community process. 

Perhaps the easiest way to clarify this emerging conception of law as a 
process of decision is to begin with the context of community process, the 
context which presents the events to which decisions are response, conditions 
decisions, and receives the impact of decisions. The community process to 
which we generically refer is that of individual human beings interacting in 
many particular communities, of varying degrees of comprehensiveness, from 
local through regional to national and global. From the perspective of the 
anthropologist, one may observe that individuals interact in these communities, 
and across the lesser communities, in both organized and unorganized forms. 
Sometimes the individual acts through the form of, or plays organizational 
roles in, the nation-state, but at other times he may play roles in and exercise 
influence through international governmental organizations or political parties 
or pressure groups or private associations of the greatest variety, such as 
churches, educational institutions, and business associations. Sometimes a 
particularly gifted individual may be observed to act as a total personality, 
playing for his own purposes many different roles in many different organiza- 
tions in many different communities. The values sought by the individual 
in these interactions may cover the whole gamut of human demand. Professor 
Lasswell and I have sought to categorize these as power, wealth, enlightenment, 
respect, well-being, skill, rectitude, and affection ;> but any other categorization 
which offers operational indices in terms of the concrete demands of individual 
human beings will serve equally well. The values which the individual and 
his groups may employ as bases of power to influence outcomes in particular 
interactions may cover an equally broad range. The particular strategies or 
practices adopted by the individual and his groups to affect outcomes include 
all those commonly characterized as diplomatic (agreements, deals) , ideological 
(communications to mass audiences), economic (manipulation of goods and 
services ), and military (employment of armed forces) ; and such practices may 
obviously be combined in many different modalities, ranging through a spec- 
trum from maximum persuasion to maximum coercion. The effects of any 
particular interaction upon the values of the participants or others may extend 
to few or many, in few or many different communities. The perspectives of the 
participants in any given interaction may, further, include expectations, of 


5. Supra note 1. Comprehensive exposition is offered in LASSWELL AND KAPLAN, POWER 
AND Society (1950). 
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varying degrees of realism, that any decisions to be made will be made with 
varying degrees of deference to authoritative community policy, from minimum 
to maximum. 

Let us now look more closely at those interactions in which the perspectives 
of the parties include expectations that decisions will be taken in accordance 
with authoritative community policy. Certain participants in the community 
process have deprived, or are threatening to deprive, other participants of 
claimed values, and one or both sets of participants, threatening as well as 
threatened, may appeal to the processes of community authority to facilitate 
or restrain the deprivation. Comprehended in such processes of authority one 
may observe a wide variety of policy functions being performed. Many 
different officials and representatives of effective control groups are both 
continuously gathering and disseminating information or intelligence for the 
enlightenment of the authoritative prescribers and appliers of policy and 
continuously recommending specific policies to such prescribers and appliers. 
Certain officials, both of nation-states and international governmental organi- - 
zation, and employing many different procedures, are continuously formulating 
broad, general policies with respect to interactions of the type in controversy 
and projecting such formulations into the future as authoritative community 
prescription. Still other officials, as well as effective participants, engage in 
the function of invoking application of general prescriptions to specific con- 
troversies. Officials of both nation-states and international governmental 
organizations are continuously responding to such invocation and, by many 
different procedures, making application of general prescriptions for the reso- 
lution of specific controversies. By still different procedures, both officials and 
representatives of effective control groups are in constant process of appraising 
and terminating outmoded prescriptions. The processes of authority here 
designated under the headings of intelligence-serving, recommending, prescrib- 
ing, invoking, applying, appraising, and terminating are more conventionally 
described as legislative, judicial, executive, and administrative; the common 
usage of these latter terms makes, however, such shifting and confusing 
reference from function to institution and back again, that some newer 
terminology seems preferable. 

The distinction we make between decisions that are taken in accordance 
with the expectations and processes of community authority and other decisions 
may now enable us to clarify and sharpen the conception of law we recom- 
mend. When decisions are taken in the sense that severe deprivations, or 
threats of such deprivations, are marshalled to support demands or choices 
without regard for authoritative community prescription, such decisions are 
not law but naked power or unlawful coercion. When, on the other hand, 
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effective power is not at the disposal of authority, and expectation of decision 
in accordance with community prescription lacks realism, such authority is 
not law but illusion. The conception of law that we recommend is, accord- 
ingly, that of the process of decision in which authority is conjoined with 
effective control, in which decisions are both authoritative and controlling. 
It is only when we focus thus explicitly upon patterns of both authority and 
control that we can achieve a conception of law adequate to guide and 
facilitate the type and scope of investigation that our times demand. 


II 


Our next principal point requires an itemization of the intellectual tasks 
we suggest as indispensable to the rational study of decisions. 

Of the various possible intellectual tasks which a student might perform 
in the study of decisions those which best promote the effective calculation of 
appropriate means to clarified ends may perhaps be most economically 
categorized as follows: 

First, one may seek to describe trends in past decisions. Description in 
terms of trends, description which will permit comparisons through time and 
across community boundaries, must, of course, extend beyond the mere 
reporting of anecdotal features, as found in casebooks, to careful categoriza- 
tions of the events (value changes) to which decisions are a response and of 
the effects upon values of decisions. 

Secondly, one may seek by scientific study to account for the variables 
which affect decisions. Such study, if it is to be consequential, must obviously 
extend beyond inquiring about such technical doctrines as may be invoked and 
applied to consideration of a great range of environmental and predispositional 
factors, including the factual claims put forward by the parties, the policy 
formulations argued, and the attitudes, class, skills, personality, and affiliations 
of the decision-makers, and so on. 

Thirdly, one may seek to project patterns into the future and predict what 
decisions will be. When appropriately disciplined by scientific knowledge 
of conditioning variables and by appreciation of context, such anticipations 
of the future are not likely to be exhausted by simple-minded extrapolations 
of the past. 

Fourthly, one may seek to clarify community policies with respect to 
decisions and to state what future decisions should be. Such clarification may 
include both the description of the policies sought by others and the recom- 
mendation of one’s own specific preference as disciplined by knowledge of 
context. 
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A fifth, and final, task is that of inventing and evaluating new alternatives 
in rule and institution for the more effective promotion of clarified policies. 

It is not, of course, our pretense that there is anything startlingly novel 
in this itemization of intellectual tasks. All of these tasks are being performed 
all the time, with varying degrees of consciousness and with corresponding 
variations in effectiveness, by both legal scholars and practitioners. Our 
contention is merely that by the most careful formulation of guiding theory 
and by the more systematic use of the intellectual resources of the contemporary 
world such performance could be vastly improved to the great policy 
advantage of all our communities. 


III 


Our third principal point relates to the limited relevance of traditional 
legal theory for the performance of the indispensable intellectual tasks. 

The language of traditional legal theory, in its first injection of confusion, 
commonly fails, and sometimes explicitly refuses, to distinguish the very 
different perspectives of the detached observer and of the decision-maker, and 
hence fails to distinguish the theory necessary for inquiry about decisions from 
the authoritative myth which decision-makers apply in the course of decision. 
Such theory, accordingly, both focuses to excessive degree upon the policy 
function of application, in relative disregard of all the other important func- 
tions indicated above, and, further, presents itself as composed of verbal state- 
ments that are both highly ambiguous and often overlapping or contradictory 
—that is, composed of pairs of complementary opposites. 

The peculiar ambiguity of traditional legal theory we have elsewhere 
described as “normative-ambiguity.”® By this we mean that such theory 
seeks in a single confused statement to perform multiple intellectual tasks. 
Thus, the ordinary legal rule or concept seeks, at one and the same time, to 
describe what decision-makers have done in the past, to predict what they 
will do in the future, and to prescribe what they ought to do. In such 
attempted description the authoritative words commonly refer, further, with 
indiscriminate abandon to the facts to which decision-makers are responding, 
to the policies invoked before decision-makers, and to the particular responses 
of decision-makers which are sought to be predicted or justified. In an earlier 
formulation we described this ambiguity as follows: 


Consider, for a moment, the following statement uttered by a law teacher 
who is expounding a case, a legal adviser who is arguing with a client, 





6. Supra note 1 at 267. 
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or an advocate who is addressing the court: “This is the law (followed 
by a statement of a ‘doctrine’).” This statement may be treated as a 
suuixaary of past statements made by sources who are treated as qualified 
spokesmen (authorities). It may also be taken to refer to future events, 
predicting what certain authorities will say (even though there is doubt 
about what they have said in the past); or it may be construed as a dec- 
laration of preference by the professor, adviser, advocate—a statement 
of what the speaker thinks the law should be even though the authorities 
(before or after) dissent. If this last construction is put upon the words, 
the speaker may affirm that he is misunderstood, since he did not use 
words that categorically convey preference; nevertheless, the listener may 
believe that the speaker lays himself open because so many talkers do in 
practice say “the law is so and so” when what they mean—in the sense 
of what they say if challenged—is a preference for the law to be so and so. 
Under some circumstances the statement goes beyond a simple preference 
and becomes a volition to do whatever is feasible to get the “should” 
accepted as an “‘is.” 

Hence if we take the statement of the “law” at face value we may 
find it ambiguous; and we can call it normative-ambiguous, because 
the word’ “law” is used, and “law” is a word that refers to norms, even 
though it is unclear whether the norm in question pertains exclusively to 
the speaker, whether it is shared by the speaker with others, or whether, 
though a norm of others, it is not the norm of the speaker at all.” 


Perhaps an illustration from a well-known case will clarify the confusion 
we seek to describe. In Pittsburgh Athletic Co. v. KQOV Broadcasting Co. the 
defendant admitted that it was broadcasting reports and descriptions of base- 
ball games and that it had secured its news from observers whom it had 
stationed at high vantage points, outside the playing field, from which they 
could see over the inclosure and note the plays made. The plaintiffs were 
the owner of the team and the field and this owner’s grantees of an allegedly 
“exclusive right to broadcast,” and they sought an injunction to restrain the 
defendant from his broadcasts. The court found for the plaintiffs and granted 
the injunction upon the grounds that the activities of the defendant were “a 
violation of the property rights of the plaintiff.” 

In the first year Property course the teacher, after noting an Australian 
case? in which the court upon comparable facts reached the opposite result, 
may attempt to confound the student by asking whether the plaintiffs won 
because they had property rights or whether they had property rights because 
they won. In the course on Credit Transactions the instructor will most 


7. Id. at 266-267. 
8. 24 F. Supp. 490 (W. D. Pa. 1938). 
9. Victoria Park Racing and Recreation Co., Ltd. v. Taylor, 43 Arg. L. R..597 (High Ct. 


of Australia 1937). 
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assuredly inquire whether the mortgagee gets immediate possession because 
he has the title or has the title because he gets possession, whether the mort- 
gagee is denied possession because he has a mere lien or has a mere lien 
because he is denied possession, whether the surety is allowed to set up the 
defenses of the principal because the defenses are real or the defenses are real 
because the surety is allowed to set them up, whether the surety is denied the 
defenses of the principal because such defenses are personal or the defenses 
are personal because the surety is denied them. Similarly, in the Estates 
course the instructor may ask whether the donee gets the bonds the deceased 
donor left in his safe deposit box because there was a “constructive trust” or 
there was a constructive trust because ... and soon. The point to all these 
questions is, of course, the normative-ambiguity point. 

The all-pervasive roles both of normative-ambiguity in concept and of 
complementarity or bipolarity in rule might be systematically demonstrated 
both in the basic, highest-level, abstractions which transcend all the principal 
fields of myth and in the detailed formulations of particular fields. Brief, 
suggestive illustration must, however, suffice. 

First, let us note basic terminology and certain highest-level abstractions. 
A right is a legally enforceable claim; a duty its correlative, and no-right its 
opposite. A privilege is a legal freedom against the act of another; a no-right 
is its correlative, and a duty is its opposite. A power is an ability to 
produce a change in a legal relation; a liability is its correlative, and a disa- 
bility is its opposite. An immunity is a freedom against having a legal relation 
changed; a disability is its correlative, and a liability is its opposite. An interest 
includes a varying aggregate of rights, privileges, powers, and immunities. 
An owner has one or more interests. Property is a legally protected interest. 
A contract is a legally enforceable agreement. A tort is an actionable wrong. 
A crime is a punishable offense. And so on.1° 

Next, we may note the complementarity, paired-opposites characteristic 
of detailed myth in several important fields.11_ In public international law 
the appropriate “subjects of international law” (nation-states, international 
governmental organizations) are arrayed against “non-subjects” (individuals, 
private associations, political parties, pressure groups) ; “sovereignty,” “inde- 
pendence,” “domestic jurisdiction,” etc., against “international concern,” 
“world order,” etc.; aggressive war against self-defense; military necessity 
against humanitarianism; reprisals against proportionality; pacta sunt servanda 
(agreements must be honored) against rebus sic stantibus (but not if conditions 


10. The point to note is that these common definitions assume the answer to the question 
which is in issue whenever they are relevant. ; 
11. Carpozo, THe Parapoxes or LEGAL ScrENcE (1928), offers classic exposition from a 
variety of fields. 
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change); “freedom of the seas” against “contiguous zones” and “territorial 
sea”; change of “government” against change of “state”; and so on. In 
so-called private international law one may, similarly, note at least four differ- 
ent levels of complementarity. With respect to the initial claims of nation- 
states to jurisdiction, the power to prescribe and apply policy, justifications 
in terms of “territoriality” may oppose justifications by “nationality,” or 
“passive personality,” or “protection of interests,” or “universality.” When 
“act 
of state” may counter any of the justifications above. Within the concept 
of legislative acts of state, prescriptions about choice of law are, further, so 
bountiful that not merely two but multiple alternatives are always possible. 
Once choice of law is determined, the decision-maker is, finally, confronted 
with all the vagaries of the national myth of the body politic chosen. Con- 
stitutional law presents similar alternatives: powers granted (war, commerce, 
treaty, etc.) are paired against limitations imposed (bill of rights, specific 
prohibitions); the powers not granted to the central government may be 
reserved to the provinces, with both grant and reservation left undetermined; 
and powers may be divided in ill-defined categories of executive, legislative, 
and judicial in an attempted balancing of each against the others. In private 
law fields, the existence of “contract” is paired against defenses in terms of 
fraud, mistake, duress, absence of consideration, impossibility of performance, 
etc.; the existence of “tort” against defenses in terms of assumption of risk, 
contributory negligence, privilege, etc.; the existence of “crime” against 
defenses in terms of official act, capacity, intent, self-defense, mistake, etc. 
And so on. 

By all this emphasis upon the normative-ambiguity and complementarity 
of authoritative myth it is not our intent to suggest that such myth does not 
affect decision. On the contrary, since the most fundamental demands, iden- 
tifications, and expectations of all our decision-makers, authoritative and/or 
controlling, are with the continuous aid of our law schools organized and made 
dynamic in terms of this myth, it may have the most important effects upon 
decision. What we do assert is that inquiry in terms of this myth is not 
adequate either to ascertain what those effects are or to perform the other 
relevant intellectual tasks and should not be confused with adequate theory. 
The language of authoritative myth is not adequate to the descriptive task 
because it does not make clear and discriminating reference to the events that 
precipitate decision, the variables that affect decision, or the effects of decision. 
Similarly, such language is not adequate to the predictive task because it can 
neither control nor give clear guidance to choice. The rational limits of 
logical exercises, deductive and inductive, with such language have seldom 


nation-states in mutual tolerance defer to each other, “immunity” or 
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been better stated than by the late Professor Oliphant. Summarizing the 
point we make by emphasis upon complementarity he wrote: 


Upon reflection, it must be clear that, for any case wherein there is a 
clash of two groups having conflicting interests, two conflicting major 
premises can always be formulated, one embodying one set of interests, 
the other embodying the other. Each group has had its advocate to 
formulate its interest into general propositions and our novel cases all 
involve some such conflict of interests.12 


Framing the dilemma confronted by those who seek to induce controlling 
principles from prior cases, he added: 


If the principle thus “induced” is no broader than the sum of the previous 
cases which it summarizes, it obviously does not and cannot include the 
case to be decided, which, by hypothesis, is a new and an undecided case, 
and, hence, can form no part of the generalization made from previous 
cases only. If it does not include the case to be decided, it is powerless 
to produce and determine a decision of it . If it is taken to include the 
case to be decided, it assumes the very thing that is supposed to be up 
for decision.1% 


The language of authoritative myth is not adequate, finally, to perform 
effectively the prescriptive task because most commonly it is not explicitly and 
clearly related to the values affected by decision. As Professor Bodenheimer 
has aptly put it, “law” is an “institution” which attempts “to solve the 
tensions and conflicts inherent in social life, not by arbitrary force, violence, 
or terror, but by an orderly and peaceful adjustment of the reasonable claims 
of individuals or groups,” and it “incorporates certain values which are largely 
coextensive with the values of human civilization as such.”!4 Whether the 
authoritative decision-maker knows it or not, his every decision makes com- 
munity policy. When the values affected by decision are left unarticulated or 
confused, the chances of irrational decision are in comparable measure 
enhanced. Creativity in decision is fortunately both inescapable and 
desirable.15 

There have of course been many schools of jurisprudence which have 
sought to cope with the difficulties we have described.1® An analytical school 
12. OureHant AND Hewitt, INtRopUCTION To RuEFF, From THE PHYSICAL TO THE 
Soca, Sciences xv (1929). 
13, Id. at xix. 
14. BopENHEIMER, JURISPRUDENCE vii (1940). 
15. Lasswell, Current Studies of the Decision Process: Automation Versus Creativity, 8 
WESTERN PouiTIcAL QuaRTERLY 381 (1955); Levi, AN INTRODUCTION To LEGAL REASON- 
Inc (1948). 


16. Surveys may be found in Jones, HistoricaAL INTRODUCTION TO THE THEORY OF LAW 
(1940) and Stonz, THE Province AND FuNcTION oF Law (1946). 
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has appropriately emphasized the importance of community sanction and of 
the rational use of logic, but it has failed to escape the toils of normative- 
ambiguity and to focus upon many important variables that affect decision; 
and in recent manifestations, as in Kelsen and his disciples, this school has 
attempted an impossible divorce of myth from power and other social 
processes.17 A historical school has appropriately emphasized the importance 
of the study of conditions, and of location in community context, with exploi- 
tation of trend thinking, but it has failed to employ scientific modes of thought; 
and it has imported mystical, metaphysical, and fatalistic notions into its study, 
with, consequently, little consideration of alternatives. A philosophical school 
has emphasized goal-thinking and the relevance of values, but has been largely 
lost on the higher levels of abstraction in overreliance on derivational modes 
of thinking. A sociological school has stressed both goals and conditions, and 
the notion of community, and has employed scientific modes of thought; but it 
has offered few techniques for performing the various other intellectual tasks 
and has failed to relate specific goals to more inclusive value clarifications. A 
school of legal realism has rejected overemphasis upon the technical formula 
of authoritative myth, with clamant demand for goal and scientific thinking; 
but it has relied upon inadequate conceptions of scientific method, without 
employing the developmental mode of thought, and has failed to achieve a 
comprehensive model of the decision-making process or of community process, 
and has not related specific goals recommended to the comprehensive prefer- 
ences of a free society. 

What our times require is a new framework of guiding theory which will 
build upon and synthesize these successes of the past, while avoiding the over- 
sights and failures. 


IV 


This brings us to our fourth, and final, principal point, the major char- 
acteristics of an emerging policy-oriented approach to legal study.18 

The first aspiration of an approach to legal study which rationally empha- 
sizes policy, must of course be, by careful distinction of the perspectives of 
the detached observer and decision-maker, to escape the confusion of the 


17. The latest expression of this school in Hart, Definition and Theory in Jurisprudence, 
70 L. Q. Rev. 37 (1954) represents but a limited escape from traditional verbalisms. 

18. Emphasis upon a policy-oriented approach to decision-making is perhaps more marked 
in other fields than in legal study. An introduction to a growing literature is offered, with 
references, in THE Poxticy Sciences (Lerner and Lasswell ed. 1951). See also Easton, 
Tue Pourticat System (1953) ; SNyDER AND Furniss, AMERICAN ForEIGNn Poticy (1954) ; 
Smmon, ADMINISTRATIVE BeHAvior (1947); BARNARD, THE FUNCTIONS OF THE EXECUTIVE 
(1946) ; Bross, Desicn ror Decision (1953); Edwards, The Theory of Decision-Making, 
2 PsycHo.ocica, BuLLeTIN 380 (1954). 
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normative-ambiguity and complementarity of traditional myth and to formu- 
late a comprehensive framework of theory which subsumes both authoritative 
decisions and the myth that makes them authoritative among the phenomena 
to be investigated and locates both in context.19 

It may be recalled that the flow of authoritative and controlling decisions, 
which we suggested as the most appropriate reference for the word “law,” 
occurs in a context of community process, composed of a great variety of 
particular social processes. Decisions are responses to precipitating events 
best described as value changes in social processes, are conditioned by many 
different variables in the particular social processes in which they occur, and 
have in turn continuing effects upon such processes. Guiding theory sufficiently 
comprehensive to facilitate performance of the various intellectual tasks about 
decisions must, accordingly, begin with a language for talking about social 
processes, capable both of the highest degree of abstraction and of the most 
minute refinement. 

The highest-level abstraction that we propose with respect to particular 
social processes is that such processes may be described in terms of participants 
pursuing values by applying institutions to resources. By “values” we refer 
to demanded relations between human beings and, as indicated, we have 
suggested categorizations under the eight headings of power, respect, enlight- 
enment, wealth, well-being, skill, affection, and rectitude. The particular 
categorizations and the number of headings are not, however, important if 
operational indices of sufficient precision are offered in alternative formula- 
tions to permit translation of equivalences in reference. By “institutions” we 
refer to the detailed patterns of practices by which values are pursued, and 
these may be described in terms of all relevant modalities, such as varying 
emphasis upon persuasion and coercion, varying bases of power invoked and 
applied, varying audiences to which appeals are made, and so on.2® For 
purposes of seeking the factual orientation indispensable to the rational study 
of decisions, any particular value process may, accordingly, be described, with 
whatever degree of refinement necessary, in terms of the participants in the 
process (individuals, groups specialized to the value, groups specialized to 
other values but having indirect effects on the value), the situations of inter- 


19. An amusing statement of the need for this basic distinction in perspectives appears in 
Arnold, Institute Priests and Yale Observers—A Reply to Dean Goodrich, 84 U. Pa. L. 
Rev. 811 (1936). 

It is continuance of traditional confusion of the perspectives of the observer and of the 
decision-maker, and of the differences between the various intellectual tasks, which makes 
irrelevant the strictures of Professor Fuller in American Legal Philosophy at Mid-Century, 
6 J. Lecat Ep. 457, 470, 471 n. 25 (1954). 

20. A concise survey of contemporary derivations is presented in Northrop, Ethical Relativ- 
ism in the Light of Recent Legal Science, 52 JouRNAL oF PuttosopHy 649 (1955). 
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action in which the value is at stake, the bases of power brought to bear by 
different participants to effect outcomes in such situations, the particular 
practices in persuasion and coercion or other modality employed by partici- 
pants, and the effects of the specific outcomes of interaction upon the various 
values of the participants and others. The totality of any community process, 
world or lesser, might thus be described in terms of a series of interrelated 
value processes: a power process, a respect process, an enlightenment process, 
a wealth process, and so on, with the power process (including both authority 
and control) being affected by and in turn affecting all the other social 
processes. 

For the detailed description of power processes, the processes comprehend- 
ing the authoritative and controlling decisions of our primary concern, the 
mode of analysis we recommend is simply an application of the same general 
framework of inquiry suggested for any other social process. Our suggestion 
is that power is most usefully conceived not, as some commentators on the 
world arena prefer, as mere naked force, but rather as a coercive relation 
between human beings in which some are able, by threats of severe depriva- 
tions or promises of high indulgence, to make, and enforce, for others choices 
affecting a distribution of values. From this perspective, comprehensive 
description of a power process (or even of a single decision) must extend 
to the interacting participants (government officials, political parties, pressure 
groups, private associations specialized to values other than power, private 
individuals), to the situations or arenas in which decisions are expected (gov- 
ernment, non-government), to the particular bases of power upon which 
participants premise their demands (control over people, resources, values, 
institutions), to the particular practices employed by participants in the man- 
agement of base values (diplomatic, ideological, economic, military; intelli- 
gence, recommending, prescribing, invoking, applying, appraising, and 
terminating), and, finally, to the effects of. decision upon the value position, 
potential, and expectancy of participants and others, including any aggregate 
changes in the composition of participants and arenas. 

Description of social and power processes beginning in these broad 
terms might permit the description of any particular decision or of any flow 
of decisions (including precipitating events, conditioning variables, and effects), 
with whatever degree of comprehensiveness and whatever degree of refinement, 
performance of the various intellectual tasks might require. The greater the 
degree of both comprehensiveness and detail achieved in description, the more 
effective, obviously, might be performance of the intellectual tasks; but policy 
purposes might be served by considerably less than perfection, even by asking 
the relevant questions and keeping consistently at the focus of attention the 
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distinctions between precipitating events, conditioning variables (including 
legal technicality), authoritative response, and the effects of response. The 
general framework of inquiry is, as indicated above, intended to be equally 
applicable to all the communities in which we are interested: world, regional, 
hemispheric, national, state, metropolitan, and local. 

Within such a framework of comprehensive guiding theory, the next and 
principal aspiration of policy-oriented study must, of course, be to postulate 
and clarify policies and to bring all the designated intellectual tools to the 
study of particular decisions in the most effective implementation of such 
policies. 

The values we recommend for postulation are those which are today 
commonly described as the values of human dignity in a free and abundant 
society. ‘The student who explicitly commits himself to such values merely 
locates himself in the main stream of the rising common demands and 
expectations of our time. For two centuries or more, despite feudal residues 
and the counter-currents of totalitarianism, the world arena has continued 
to exhibit a growing unity and ever-increasing intensity in the demands of 
people everywhere for the greater production and wider sharing of all the 
values which we have referred to in terms of power, respect, enlightenment, 
wealth, well-being, skill, affection, and rectitude. The strength and frequency 
of these demands are demonstrated in formulations of authority and effective 
assertion, both international and national, of the greatest variety, such as the 
United Nations Charter, the Universal Declaration of Human Rights, the 
proposed covenant on human rights, regional agreements and programs, a 
host of existing and proposed international agreements on specific functional 
problems, national constitutions (both old and new), political party platforms, 
pressure group and private association programs, and soon. Though all these 
demands are expressed in many different cultural and institutional forms, 
and though they are commonly justified by many varying references, empirical 
and transempirical, to religion, natural law, science, metaphysics, history, 
common sense,?! and so on, their general trend in insistence upon the democra- 
tization of fundamental relationships between human beings is unmistakable.?* 

It may perhaps, however, bear emphasis that a clarification of values 
designed to serve policy purposes in the study of authoritative decisions must 
extend, beyond the mere repetitive invocation of such highly ambiguous sym- 
bols as “justice” or the “maintenance of public order” or even “human dignity” 
and the derivation of such symbols from still more inclusive symbols of prefer- 


21. For fuller exposition of the mode of analysis, see LasswELL AND KaPLaN, op. cit. supra 
note 5. 
22. MANNHEIM, MAN AND Society IN AN AcE or Reconstruction (1940). 
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ence and justification, to the detailed relations of specific decisions in particular 
contexts to both short-term and long-term community interests. The rational 
performance of this intellectual task need not require of the student either 
the blind guessing at and adoption of community demand and expectation 
or the arbitrary projection of his own personal preferences. What such 
performance does require, in contrast, is a disciplined and contextual use of 
all the skills of thought itemized above. In any particular context the detailed 
clarification of values must proceed concurrently with detailed application of 
the other skills, asking with respect to the decisions under observation such 
questions as: What community values are at stake in the particular precipi- 
tating events to which the specified decision-makers are responding? What 
detailed policies have prior decision-makers sought and effected? What factors 
have conditioned their response and degree of achievement? What is the 
probable future influence of these and other factors? What practicable, 
operational indices can in this context be given to preferences for shared 
power, shared respect, shared enlightenment, and so on, for the appraisal 
of alternatives in decision? Which alternatives in decision offer the most 
effective short-term advance toward long-term goals? It is only, we suggest, 
by such systematic exposure of tentative formulations of preferred policies to 
specific contexts of past decisions, conditioning factors, and future probabilities, 
that the student can hope to achieve recommendations which are neither 
blindly conventional nor arbitrary, but rather rationally conceived for promo- 
tion of the overriding values to which he is committed. 


Vv 


An example of the mode of analysis we recommend for application to any 
particular problem may be offered from the field of property law. In our 
society as a part of the process by which wealth is transmitted from generation 
to generation, donors commonly seek to regulate the future uses of the 
resources or claims to wealth which they transmit by various forms of “dead- 
hand control.” In contemporary law school curricula the problems created 
by such efforts of donors are considered largely in courses on “future interests” 
or “‘possessory estates,” in which the principal organizing foci are such esoteric 
technical terms as “possibilities of reverter,” “rights of entry,” “reversions,” 
“remainders,” “executory interests,” “powers of appointment,” and so on. 
What we recommend, in contrast, is that study should begin with a clear 
orientation in the facts of social interaction. The major outlines of these 
facts we have elsewhere summarized as follows: 


The objectives for which donors seek such control include not only 
wealth effects but also effects on all other values. Wealth objectives include 
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both the care of dependents and successors and a wide variety of commer- 
cial purposes. Objectives with respect to other values embrace both commu- 
nity purposes (promotion of education, advancement of religion, 
improvement of government, relief of poverty, promotion of health or 
patriotism, and so on) and private purposes (preventing specified behavior, 
such as marriage, divorce, or gambling, by specified persons; or securing 
specified behavior, such as the care of tombstones, pets, or houses, from 
specified persons). The modes of control sought include the assign- 
ment of specified resources or a fund to specified purposes or a fund to 
specified purposes in perpetuity or for a long period of time, shifts from 
certain persons or purposes to others upon future events, ascertainment 
of beneficiaries only upon future events, restraints on the anticipation of 
income or principal, restraints on the transfer of specific resources, provi- 
sion for the accumulation of income and restraints on management powers. 
The forms of wealth subjected to such controls may vary through all the 
many forms of land and funds. The management of the controls estab- 
lished may or may not include persons entitled to beneficial enjoyment. 
The mode by which intent is expressed may be through “legal” or “equi- 
table” property forms, simple agreement, corporate charter, or other 
equivalents. The amounts of wealth affected are, of course, infinitely vari- 
ous, and transferors and transferees vary greatly in value and institutional 
position and, hence, in capacity to affect community values.?% 


























With such orientation in the facts of attempted deadhand control, the 
student might then proceed to examine how community coercion has in the 
past been brought to bear upon such efforts in particular controversies. For 
purposes of sharpening policy distinctions, in addition to observing all relevant 
variations in the facts as indicated above, the student might further categorize 
particular controversies under headings which discriminate both between 
differing parties to controversy and different community functions, such as 
securing intent, fixing the policy limits of particular intents, the enforcement 
of commitments, protecting against third parties, honoring transfer of benefits, 
the construction of vaguely expressed intents, the termination of outmoded 
intents, and the subjection of community claims. With such refinement of 
both participating events and issues, comprehensive description might be 
attempted both of the flow of past decisions and of the variables that have 
conditioned decisions. Among the variables so observed would of course be 
the traditional technical doctrines of “future interests” and “possessory estates,” 
with their alleged distinctions between “legal” and “equitable” interests and 
multiple categorizations into “possibilities of reverter,” “rights of entry,” 
“reversions,” “remainders,” and so on, as well as other commonly invoked 
























23. McDougal, The Influence of the Metropolis on Concepts, Rules and Institutions Re- 
lating to Property, 4 J. Pus. L. 93, 108 (1955). 
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doctrines.2* It might be discovered that there have been uniformities in 
decision with respect to each of the particular types of controversy indicated 
above, and in terms of the factual probabilities of a particular interest coming 
into possession and enjoyment when such probabilities are relevant to policies 
which largely ignore the supposed dictates of the traditional technical doctrines, 
with such doctrines lingering on only to stimulate or rationalize an occasional 
harsh or impolitic decision. When lines of probable future development are 
considered, it might be wondered whether doctrines which had their origin 
in an agricultural community, of family dynasties, competing courts, primitive 
modes of conveyancing, and so on, are likely to have much influence in modern 
metropolitan society, in which wealth is largely intangible, court distinctions 
removed, conveyancing improved, and demands for efficiency in land use most 
intense. 

Policies considered for recommendation to community decision-makers 
might include with respect to wealth, such initial formulations as keeping 
specific resources free from deadhand restraints on productive use, encouraging 
savings and investment of capital in productive enterprise, and effecting 
an efficient transfer of reasonable economic security for dependents and 
successors, and with respect to values other than wealth, preventing the over- 
concentration of power that follows overconcentration of wealth, maintain- 
ing the stability of the social order by administering the process of wealth 
transmission with least disappointment of the reasonable expectations of 
beneficiaries, the securing from families of comparable wealth a uniform 
contribution to each generation for the general purposes of the community, 
and so on. Alternatives recommended for the better securing of such policies 
might include both the streamlining of authoritative prescription to express 
contemporary policy with respect to contemporary problems, including 
abolition of any enduring distinctions in application to the traditional cate- 
gorizations of future interests or to “legal” and “equitable” interests or to 
contract and corporate forms, and the invention and adoption of new institu- 
tional practices such as an improved and broadened ante-mortem probate, 
improved statutes authorizing highly discretionary judicial sale, mortgage and 
lease of land subject to future interests, the integrated exercise of the taxing 
power and time limitations to impose rational limits upon the concentration 
of wealth, and so on.?5 


24. Systematic survey would of course include many other environmental and predisposi- 
tional factors. 
25. For more detail, see McDoucaL AnD Haser, Property, WEALTH, LAND: ALLOCA- 
TION, PLANNING AND DEVELOPMENT (1948), c. iii. 
A relatively detailed application of the same mode of analysis to a very different problem 
may be found in McDougal and Schlei, The Hydrogen Bomb Tests in Perspective: Lawful 
* Measures for Security, 64 Yate L. J. 648 (1955). 
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VI 


It would of course immensely facilitate study for policy purposes if an 
entire curriculum, or comprehensive outline of inquiry, could be organized 
in terms of the factual processes of social interaction, rather than of normative- 
ambiguous technicality. The social and power processes of a community, like 
“the law,” constitute, as we have seen, a “seamless web,” with each process 
both affecting and being affected by all the other processes. A profession 
which aspires, as the legal profession does, to concern itself with aggregate 
effects upon community policy, rather than with mere episodic events, must, 
accordingly, seek intellectual tools adequate to locate every authoritative doc- 
trine and practice, every decision, in its total context. Any particular social 
interaction may precipitate inquiry into the whole structure of authoritative 
prescription arid procedure, and any bit of authoritative prescription or 
procedure may, in turn, require for its understanding and appraisal relation 
to the total community process in which it occurs. 

Elsewhere we have sought to suggest certain possible outlines of such an 
entire curriculum or comprehensive outline of inquiry.26 The main divisions 
of the over-all organization we recommend are under the headings of Power 
Processes, Value Processes, Private Associations, and Policy Procedures. Under 
Power Processes one might seek to perform the various policy-oriented intel- 
lectual tasks with respect to all the power processes which comprehend and 
influence our other activities, organizing inquiry with respect to each process— 
world, regional, hemispheric, national, provincial, and local—in terms of the 
general analysis (participants, arenas, bases of power, practices, and effects) 
indicated above and seeking with respect to every decision studied to ascertain 
the more precise interrelations of formal authority and effective control. 
Comprehended within this area of inquiry would be such traditional subjects 
as public international law, private international law, constitutional law, state 
and local government, and so on.?7_ Under the heading Value Processes, 
subdivision might be made in terms of Agreements and Deprivations, and 
effort made to locate both agreements and deprivations in their most minute 
contexts of value change and institutional practice. The type of detail and 
cross-categorization required is indicated in the discussion above of expressions 
of intent designed to achieve deadhand control. Comprehended within this 
area would be all the traditional courses in contracts, commercial law, prop- 


26. McDougal, The Comparative Study of Law for Policy Purposes: Value Clarification 
as an Instrument of Democratic World Order, 61 Yate L. J. 915 (1952). 

27. The outlines of a possible reorganization of public and private international law are 
suggested in the reference, supra note 4. 
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erty, torts, crimes, and so on. Under the heading Private Associations, attention 
might be directed to associations not primarily concerned to achieve power 
effects, and such associations might be conveniently divided into those pri- 
marily devoted to the production and sharing of wealth and those primarily 
devoted to other values. The first subdivision would comprehend the tradi- 
tional study of both incorporated and unincorporated business organization 
and would range over problems of formation, finance, management and 
operation, termination and subjection to community claim. The second 
subdivision would include that great variety of nonprofit associations, created 
by agreement or declaration of trust or special or general incorporation, 
devoted to community values other than power or wealth, an area gravely 
neglected in traditional curricula. Under the heading Policy Procedures, 
inquiry might be directed to the present performance and possible improve- 
ment of the various community functions in formulating and applying authori- 
tative prescription: intelligence, recommending, prescribing, invoking, apply- 
ing, appraising and terminating. 

The question is probably by now insistent whether any hoped-for conse- 
quences of so explicit a policy-oriented approach would be worth all the effort 
projected. 

The faith that moves us is, however, that by continually deepening and 
sharpening his understanding of law as a great creative instrument of social 
policy, and his insight into himself as a decision-maker, man may be able to 
affect his apparent fate and move toward the eventual organization of security 
and freedom in a peaceful and abundant world community.28 The social 
role and responsibility of the legal scholar we conceive to be that of bringing 
the intellectual resources of the modern world to bear upon clarification and 
recommendation of the policies and procedures by which movement may be 
made toward this eventuality. However fallible the scholar’s forecast of 
specific decision may remain, and however few the universals his study may 
ever yield, whatever his tools of inquiry, it is possible that systematic and 
sustained application of the relevant, modern tools might yield the details 
of short-term, emerging relationships with unexpectedly high probability and 
might, by exposure of past rigidities in decision, greatly increase appreciation 
of opportunities for future change and greater rationality in decision. From 
this perspective, the scholar has, accordingly, but little alternative, other than 
surrender to the forces of human indignity and perhaps even of human 
annihilation, to continuous effort both to improve his tools of thought and 
inquiry and to apply such tools in the more effective execution of his chosen 
responsibility. 

28. Cf. Franx, Fate AND Frezpom (Rev. ed. 1953). 
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NATURAL LAW IN THE MODERN 
EUROPEAN CONSTITUTIONS 
Gottfried Dietze 





THE SECOND WORLD WAR has brought about one of the most fundamental 
revolutions in modern European history. Unlike its predecessors of 1640, 
1789, and 1917, the revolution of 1945 was not confined to one country. 
Its ideas did not gradually find their way into the well-established and stable 
orders of other societies. It was a spontaneous movement in the greater part 
of a continent that had traditionally been torn by dissension; and its impact 
was immediately felt by a society which was in a state of dissolution and 
despair. The révolution of 1945 had a truly European character. 

There was no uprising of a lower nobility as in 1640; of a third estate as 
in the French Revolution; of the proletariat as in Russia. Since fascism had 
derived support from all social strata and preached the solidarity of all citizens 
of the nation, there could hardly be room for a class struggle. Finally, this 
was not a revolution against some ancien régime. The fascist governments 
denounced the past and claimed to be revolutionary. Of recent origin, they 
received their authority from the very people who were now denouncing: them. 
Those who survived the war could hardly blame their forefathers for their 
misery. A strange revolution indeed: there was no former generation or 
class to blame. Here was a refutation of the consequences of one’s own negli- 
gence or intent, an agonizing appraisal of one’s own guilt. The liberation 
from fascism did not free the individual from his bad conscience, nor did 
the classic thought that democracy inevitably leads to dictatorship comfort 
the men of 1945. 

No wonder this revolution was bare of enthusiasm. No better future was 
in sight. The millennia of the Imperium Romanum, the Tausendjahrige 
Reich, the Ordre Nouveau had failed to arrive. Nobody dared suggest a 
new millennium, even of the democratic brand.1 All knew that democracy 


1. For the political crises that confronted constitutional democracies before the rise of 
authoritarianism, see, for Italy: Luict VitLart, THe AWAKENING oF ITaty 1-207 (1924); 
C. Srorza, Makers oF Mopern Europe 319 ff (1928). For the Weimar Republic: C. B. 
Hoover, GerMANY ENTERS THE TuHirD ReicH 32-95 (1933); R. T. Crarx, THE FALL oF 
THE GerMAN Repusiic (1935); E. A. Mowrer, GerMANY Puts THE CLOCK Back 
(1939) ; Wiruratt AreLt, GescHICHTE DER WEIMARER VERFASSUNG (1946) ; FERDINAND 
FriepeNsBurG, Dre Weimar Repusiik (1946). For the Third Republic: Roczr Piro, 
ELémEnts DE Droit ConsTITUTIONNEL 269-99 (1948); Paun Farmer, VicHy, PoLiTicaL 
Diremma (1955). 
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had paved the way for dictatorship only a few years before. Mussolini, Hitler, 
and Pétain attained power legally under democratic constitutions.2 Besides, 
by the end of the war the meaning of democracy had become more and more 
confused. Not only had Goebbels called the Hitler régime a democracy, but 
the Communists also set up “peoples’ democracies” in Eastern Europe, main- 
taining that their forms of government were more democratic than those of 
the West. The question of legitimacy was raised. The résistance was generally 
accepted as a justified illegality against some fraudulent legality. But was 
democracy the panacea? Before the advent of fascism, most people agreed 
that legitimacy could only be derived from the people as the suprema potestas. 
The principle vox populi vox dei was not subject to much criticism. But 
had this deistic concept not resulted in a positivism which not only made 
dictatorship possible, but also served as a most powerful weapon in the hands 
of authoritarian rulers? In 1945 skepticism about democracy ran as high as 
hatred of dictatorship. A general apathy was the consequence. The fin de 
siécle, predicted since the last century, seemed to have arrived. European 
society looked like an old man who has come to realize the futility of a lifetime 
and, full of disappointment, said “no” to everything. No fascism, no commu- 
nism, no free enterprise, no planned economy were wanted. Friedrich could 
very well speak of the “negative” revolution after the Second World War.’ 

Nevertheless, this negativism constituted something positive. No matter 
how much apathy and skepticism existed in 1945, every revolution, as an 
immediate reaction against something, has immediate ends and aims. The 
“negative” revolution of 1945 was negative indeed, insofar as it was mainly 
a reaction against a juristic positivism which under the dictatorships had been 
carried to extremes. Quite naturally, refuge was sought in natural law, which 


2. Mussolini was asked by the king to form a new cabinet on Oct. 29, 1922, following the 
failure of former Prime Minister Salandra to form a cabinet. He was appointed Prime Min- 
ister the next day, His first cabinet included members of all parties, except the Marxist 
parties. On Nov. 18 Mussolini obtained a 306:116 vote of confidence in the Chamber, and 
on Nov. 25 he was granted plenary powers by a vote of 275:90. Hitler was appointed 
Chancellor on Jan. 30, 1933, by President Hindenburg. His first cabinet was a coali- 
tion cabinet with the German Nationalists. The Enabling Act of March 24, 1933 (RGBI. 
1,141) was passed by the Reichstag by a vote of 441:94, against the votes of the Social 
Democrats. There were no votes from 81 communists and 26 socialists, for they were either 
imprisoned or in hiding. In France, the act for calling the National Assembly for the pur- 
pose of amending the constitution of the Third Republic was passed in the Senate by a vote 
of 225:1, in the Chamber of Deputies by a vote of 385:3. The communists were barred 
from voting. The National Assembly convened on July 10, 1940, and enacted a law giving 
plenary powers to Pétain. Even if one counts against this act the votes of the communists, 
who were not present, it would have passed with a comfortable majority. The vote was 
569:80. No party voted en bloc against the act. 

3. Carl J. Friedrich, The Political Theory of the New Democratic Constitutions, 12 Re- 
view or Pouitics 215 ff. (1950). 
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promised to assure the restoration of the dignity of man in a political society. 
Consequently, people returned to the principles of 1640 and 1789. In spite of 
the apparent weakness inherent in democracy, the Third and Weimar Repub- 
lics appeared as a golden age when compared with the Fascist state, the Third 
Reich, and the Vichy régime. Of all governments, democracy was still 
believed to be the one that was most likely to guarantee the individual’s 
freedom and happiness. The citizens of a society seemed to be the best 
guardians of their rights. 

However, the period after the war was also characterized by a rejection 
of the merely reasonable and by a resurgence of faith. The rationalist parties 
which had their ideological roots in the age of reason, like the Liberals and 
Social-Democrats in Germany, the Radical-Socialists and Socialists in France, 
and their Italian counterparts, were on the decline. On the other hand, 
Christian-Democratic parties became more influential. The brotherhood of 
those who believed in utilitarianism and economic determinism was being 
replaced by a community of Christians. The term “internationalism” was 
avoided and the idea of a common culture emphasized. This replacement of 
the consciousness of a common economic interest by that of a common cultural 
heritage led to a revival of the European idea. 

This was, then, the dualism of the postwar revolution: the break with 
a positivism that had reached extremes under the dictatorships was accom- 
plished through a revival of natural law in its most comprehensive sense. While 
the natural law concept of the 17th and 18th centuries was accepted by many, 
it was rejected—as an outgrowth of mediaeval nominalism and a stepping 
stone to 19th century historicism and positivism which in turn paved the way 
for the barbarism of our century—by those who believed in faith rather than 
man’s reason. They were theists rather than deists and wanted to revive the 
natural law of the Middle Ages. Seeing nothing in the rights of man of 1789 
but a product of a rationalism that had become more and more atheistic and 
that considered human reason as the source of all revelation, they believed in 
a natural law which was derived from the order created by God, in which 
man’s nature was the source of, and his reason nothing but a means to, revela- 
tion. Natural law was not just some product of human reason, but a system 
of norms which through reason could be found in the order erected by God, 
in which God was both principium and finis. They believed in a law which 
was not quod apud omnes gentes observatur—tlaw that is valid with all peoples 
as positive law—but a law which Plato had referred to as the law in itself, 
vouos Kar avré 7d dv Tod vouov. Cicero had said of it that it was the same 
in Rome and Athens, unchangeable and eternal at all times and for all peoples, 
the voice of God himself, which could not be abolished; nor could its validity 
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be contested by the resolution of a senate or a plebiscite.* 

With the resurgence of natural law came a desire for weak government 
as a guarantee of the existence of natural rights. This is not surprising. 
Natural law had not only been cast aside by the positivists,5 but through 
the concentration of power in the hands of the dictators, it had also become 
either totally banned or twisted beyond recognition.6 The quaestio iuris iuris 
had been answered by the positivists with the formula “law is law.”? Some 
jurists even precluded that question by identifying law and state.8 Under these 
doctrines the dictators were able to consider all their actions as right and just. 
This led to a denial of individual rights and, considering the omnipotence of 
the dictator, to an absence of constitutionalism.® 


II 


NATURAL LAW thus played a decisive role in the quest for constitutionalism. 
It found expression in the wave of constitution-making which swept the 
Continent after 1945, and which in its extent can be compared to similar 
tendencies after the Declaration of Independence, the French Revolution, and 
the liberation of the South American colonies. Constitution-makers even went 


4. De Republica, III, 22, 

5. Very typical is Windscheid in his Greifswald university address of 1854: “The dream of 
natural law is over, and the titanic attempts of the newer philosophy were not able to storm 
into heaven.” Karl Bergbohm, in his JuRIsPRUDENZ UND RECHTSPHILOSOPHIE (1892), set 
out “to eradicate the weed natural law stock and barrel.” In spite of its rejection of natural 
law, Bergbohm’s book offers an excellent survey of the history of natural law. But already 
Kohler could state in his REcHTSPHILOSOPHIE at 53 (2d ed. 1917) that contrary to his 
intention, Bergbohm demonstrates the untenability of positivism. 

6. Thus the nazi government maintained that the concentration camps served humanity 
because they separated the bad citizens from the good and valuable members of society. 
Euthanasia and compulsory sterilization were justified in the interest of a higher humanity 
which prescribed the elimination of “ballast” for the sake of the present and future genera- 
tions. Christian concepts were blamed for maintaining misery. Ironically enough, there was 
written above the gate to Buchenwald concentration camp, “To Each His Own” (Jedem 
das Seine). 

7. This formula precludes the possibility of judging a law by the postulates of other norms. 
From a non-positivist point of view, the principle “Gesetz ist Gesetz” must appear as unten- 
able as the principle ‘Mark ist Mark,” which was announced by German jurists after the 
First World War, in view of the fact that the inflation had reduced the original value of the 
mark to about one millionth. 

8. Especially Hans Ketsen, Retne REcHTSLEHRE 117 ff. (1934). The identification of 
law and state means to Kelsen that the state can do no wrong: “A wrong of the state must 
under all circumstances be a contradiction in terms.” HAUPTPROBLEME DER STAATSRECHTS- 
LEHRE 249 (1923). See also id. at 248, 449; ALLEGEMEINE STaaTSLEHRE 107-110 (1925). 
9. Already the Declaration of the Rights of Man of 1789 recognized the protection of the 
individual’s rights and the separation of powers as premises for constitutionalism: ‘Toute 
société dans laquelle la garantie des droits n’est pas assurée, ni la séparation des pouvoirs 
déterminée, n’a point de Constitution” (art. 16). 
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so far as to transmute the right of revolution into constitutional norms,}° 
something which so far had been considered a contradiction in terms. Natural 
law found expression in the French Constitution of 1946, the Italian Constitu- 
tion of 1947, and the German Basic Law of 1949. But whereas the former 
are content with an assertion of historical natural law, there break through, 
in the Bonn constitution, strong elements of the Aristotelian-Scholastic concept 
of natural law. 

As could be expected from a movement that was a reaction against one 
common foe, namely, fascist authoritarianism, all three constitutions embody 
certain common ideals. They assert a belief in the brotherhood of man.14 
The French preamble “solemnly reaffirms the rights and liberties of man and 
of the citizen consecrated by the Declaration of Rights of 1789.” Italy affirms 
the rights of Mazzini’s good citizen.12 Germany protects the dignity of man 
(Art. 1), abolishes capital punishment (Art. 102) and compulsory military 
service (Art. 4). Finally, all three constitutions set up a form of government 
which under the doctrines of the age of reason seemed most likely to effectuate 
the individual’s happiness, namely, democracy. . 

The importance attributed by the constitution-maker to the principles of 
natural law can be seen from the fact that the transmutations of some of those 
principles into positive law are made immune from legal change. The French 
and Italian constitutions provide that the republican form of government 
may not be the subject of an amendment to the constitution (Art. 95, 139 
respectively). The Basic Law prohibits amendments “by which the organi- 
zation of the federation into states, the basic co-operation of the states in legis- 
lation or the basic principles laid down in articles 1 and 20 are affected” 
(Art. 79). The German constitution thus goes beyond its French and Italian 
counterparts. Not only is the democratic form of government permanently 
secured, but also the individual’s fundamental rights and the separation of 
powers and federalism—two means for the protection of those rights. 

This distinction is fundamental. In France and Italy, the democratic 
pouvoir constituant protects itself through the perpetuation of democracy (or 
republicanism). In Bonn, on the other hand, the democratic constitution- 
maker, while making democracy immune from the amending process, also 
protects the individual and thus guarantees his freedom from democracy. Since 
under all three constitutions the amending power is vested in the legislature, 


10. Constitution of Hesse of 1946, art. 147; constitution of Brandenburg of 1947, art. 5; 
constitution of Bremen of 1947, art. 19. 

11. See, for France, preamble; Italy, art. 11; Germany, preamble and art. 1 and 2. 

12. Statement of Ruini, rapporteur of the Commission for the Constitution. Progretto di 
Costituzione della Repubblica Italiana, Relazione del Presidente della Commissione, 1947 
TIPOGRAFIA DELLA CAMERA DEI Dzputr 4, col. 1 (Rome). 
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this most democratic branch of government is more likely to infringe upon 
the rights of the individual through an amendment under the French and 
Italian constitutions than under the Basic Law. 

Similarly, the legislatures in France and Italy may restrict those rights 
according to the express provisions of the constitution. The preamble of the 
French constitution protects the rights of 1789 only to the degree that they 
are “recognized by the laws of the Republic.” In Italy, the scope of the 
individual’s rights—highsoundingly proclaimed in the text of the constitution 
—is left to the discretionary definition of the legislator. 

Under the French and Italian constitutions, which start out from the 
premise that the legislature as the reflection of the people’s will can do no 
wrong, the individual, of whom Rousseau once said that he is born free and 
in chains everywhere, can actually be a slave and be put in chains by the 
legislature. But under democracy, as envisaged by the Basic Law, man must 
be free. The framers of the French and Italian constitutions, believing in 
the infallibility of the volonté générale, accepted the emancipation of man 
through popular government without qualifications. The constitutional 
convention in West Germany was aware of the dangers inherent in democracy. 
While regarding popular government as most conducive to the protection 
of the individual, the delegates at Bonn were distrustful of the infallibility 
of human reason and more cautious toward democracy. The French and 
Italian constitutions consider the principles of historical natural law as sufficient 
for the protection of man. The Basic Law maintains that these principles, 
while cherished, might not suffice to guarantee the individual’s rights. This 
subtle difference is reflected in the preambles. The French constitution speaks 
of the principles of 1789, the Italian of “fundamental principles” as they were 
understood by Mazzini, namely, the principles of the Declaration of the 
Rights of Man.13 The German people, on the other hand, enacted the Basic 
Law “conscious of their responsibility before God and mankind.” Not only 
man’s subjectively conceived natural law is being taken into consideration, but 
God’s own law, an objective, ever-present norm, the lex aeterna to which the 
lex naturalis is subordinate. In the Basic Law, there is evident a belief in 
the universale ante rem. The constitution, its institutions and those living 
under it appear as universale in re, and not just as something independent 
of a higher norm.1# 


13. Ibid. 
14. See Heinricn Kipp, NaruRRECHT UND MODERNER StaaT 11-39 (1950). 
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III 


THIS INSERTION of natural law concepts in the Basic Law cannot primarily 
be considered as a reaction against or an improvement of the constitutions 
of France and Italy. Of course, it is apparent that these constitutions with 
their stress upon democracy and legislative supremacy, were immediate 
reactions against a régime considered brutal because of its denial of popular 
participation in government, and the Basic Law, in turn, was a conservative 
reaction against the democratic excesses of those constitutions. However, the 
Basic Law can rather be considered as marking the conclusion of a develop- 
ment that had been going on in the German states since the end of the war. 
The Bonn constitution is a national mirror of the modern state constitutions, 
reflecting their common features as well as their differences.15 

In all these constitutions, there is evident a resurgence of natural law— 
and of its dualistic character. Whereas some states, mainly those of the Soviet 
zone, were content with an assertion of the principles of the French Revolu- 
tion, most West German constitutions also contain elements of the older 
natural law. ; 

Again, all constitutions, as a reaction against the Hitler régime, embody 
certain common ideals. They proclaim the equality of man, the protection 
of the individual’s basic rights, and self-government. Also, most of these 
constitutions protect these principles from the amending process. The consti- 
tution of Saxony-Anhalt provides that “constitutional amendments shall not 
infringe upon the democratic principles of the constitution and the republican- 
parliamentary form of government” (Art. 58). The constitution of Branden- 
burg contains a similar provision (Art. 35). Finally, that of Saxony prohibits 
amendments that are incompatible with democracy and humanity (Art. 97). 
A protection of the individual from democracy is indicated here. However, 
since the concept of humanity is not defined, it appears doubtful whether the 
individual could derive any rights from this provision. Like other Eastern 
constitutions, that of Saxony seems to accept the Rousseauistic doctrine that 
popular government is of necessity humane, and that a conflict between the 
15. The following states (Lander) passed new constitutions in the years after the war: 
Wiirttemberg-Baden (1946), Bavaria (1946), Hesse (1946), Thuringia (1946), Saxony- 
Anhalt (1947), Brandenburg (1947), Mecklenburg (1947), Saxony (1947), Rhineland- 


Palatinate (1947), Baden (1947), Wiirttemberg-Hohenzollern (1947), Bremen (1947). The 
Basic Law was drafted in 1948. 
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interests of the individual and society is not possible.1¢ 

The picture is different in West Germany. The constitution of Baden 
prohibits an amendment of the “vital basic parts of a democratic constitution” 
(Art. 92). At first glance, this seems nothing but a repetition of the Eastern 
practice of making democracy immune. However, according to the preamble 
the people of Baden, when making the constitution, acted as “trustee of the 
old tradition of Baden.” This tradition is that of a democratic Rechtsstaat, 
in which the protection of the individual is considered the end of popular 
government. Other West German constitutions do not deviate from this 
principle and express it in even more unequivocal terms. The constitution of 
Hesse, while exempting the democratic, republican-parliamentary form of gov- 
ernment from the amending process, also prohibits the establishment of any 
form of dictatorship (Art. 150). This includes the dictatorship of a demo- 
cratic majority: Art. 26 says that the individual’s basic rights are unchange- 
able. The Bavarian constitution exempts the democratic principle from 
amendment (Art. 75) and prohibits a restriction of the basic rights guaranteed 
under the constitution (Art. 98). Wiirttemberg-Baden excludes amendments 
which would be in contradiction to the spirit of the constitution, a spirit which 
is quite similar to that of the constitution of Baden.17 Rhineland-Palatinate, 
while protecting the democratic form of government, expressly secures the 
individual’s liberty from the amending power (Art. 129 in connection with 
the preamble; Art. 1 and 74). Finally, the constitution of Bremen, omitting 
a reference to democracy, declares the immunity of the individual’s basic 
rights from the amending process (Art. 20). 

Summarizing, we may say that the makers of the constitutions in the East 
were content with putting the democratic form of government beyond the 
jurisdiction of the amending power. Those in the West, while protecting 
democracy, primarily gave consideration to the rights of the individual. This 
difference is as fundamental as that observed between the French and Italian 
constitutions and the Basic Law. In the Soviet zone the people, by precluding 
an amendment of the democratic form of government, were merely perpetuat- 
16. Compare, in this connection, article 99 of the constitution of Mecklenburg: “All efforts 
to abolish or restrict the democratic form of government or the basic rights of the citizen 
are unconstitutional. They are to be punished as a crime against the constitution. . . . De- 
tails shall be regulated by law. Unconstitutional tendencies do not become legal through 
the observance of the forms that are prescribed by this constitution.” Here the question 
arises whether the restriction extends to the amending power. The answer seems to be in 
the negative because of the provision, “Details shall be regulated by law.” (Argumentum 
a maiori ad minus). 

17. The partition of the German southwest into the states Wiirttemberg-Baden in the north 
and Wiirttemberg-Hohenzollern and Baden in the south was due to the occupation of the 


northern part by the United States, and of the southern part by France. The former states 
of Baden and Wiirttemberg have a long democratic tradition. 
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ing-popular majority rule, or the republican-parliamentary form of govern- 
ment. In the West the people, acting as a constituent group, while securing 
their future participation in government, let it be known that democracy is 
only a means for the good of the individual. Consequently, they protected 
man as much from a despotism of the popular majority as from that of a 
monarch or an aristocracy. The people were emancipating the individual 
rather than themselves as a group. Since in the German state constitutions 
the amending power is vested in the legislature,1® this branch of government 
is, in respect to the restriction of basic rights through amendment, more 
powerful in the East than in the West. 

Similarly, those rights, while proclaimed in the Eastern constitutions, are 
subjected to restrictions by the legislature, which is considered “the supreme 
democratic organ of the state.”4®9 On the other hand, the West German 
constitutions restrict the legislative body as much as they restrict the execu- 
tive and judiciary. Under Art. 20 of the constitution of Bremen and Art. 
26 of that of Hesse, the provisions guaranteeing private rights are directly 
binding upon the legislature, the judges, and the administration. The consti- 
tution of Rhineland-Palatinate binds the legislative, judicial, and executive 
branches to protect the individual’s basic rights, which are recognized as 
being derived from natural law (Art. 1). Under the Eastern constitutions, 
private rights appear as being subjectively perceived by the pouvoir constituant 
and thus as being granted by the maker of the constitution. Their scope 
can be perceived anew at any time by the amending power, and thus they 
can become subject to restriction and abolition. Since the legislature is also 
entitled to define the extent of the individual’s private sphere, private rights 
are as much by the grace, as they are at the mercy of, the legislator. Under 
the Western constitutions, basic rights appear as an objective value. The 
pouvoir constituant does not grant them, but merely guarantees them. Having 
their roots in a natural law that is not so much the creation of human reason 
but of God, these rights are immune from a subjectivist interpretation and 
can be neither amended nor abolished. In the East, the legislature is credited 
with infallibility, which, somewhat in a mystical way, like the volonté générale, 
cannot err; but in the West it is reduced to Rousseau’s will of all, a sum of 


18. Wiirttemberg-Baden, art. 85; Bavaria, art. 75; Hesse, art. 123; Bremen, art. 125; 
Rhineland-Palatinate, art. 129; Baden, art. 92; Wiirttemberg-Hohenzollern, art. 71; Thur- 
ingia, art. 39; Saxony-Anhalt, art. 58; Brandenburg, art. 35; Mecklenburg, art. 60; Saxony, 
art. 96. In the states of East Germany and Rhineland-Palatinate, the constitution may also 
be amended by referendum. The constitutions of Bavaria, Hesse, and Baden prescribe a 
compulsory referendum upon an amendment proposed by the legislature. The other consti- 
tutions provide for the possibility of a referendum. 

19. Thuringia, art. 8; Saxony-Anhalt, art. 24; Brandenburg, art. 9; Mecklenburg, art. 22; 
Saxony, art. 26, 
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particular wills that may be deceived and so will wrongly. In the East, the 
makers of the constitutions fulfilled a constitutive act when adopting private 
rights; but in the West they were, when transmuting natural law into positive 
norms, only fulfilling a declaratory function. 

The belief in the natural law of the Aristotelian-Scholastic tradition finds 
expression in different provisions of the West German constitutions. Whereas 
the people in the East stressed solely such concepts as liberty, equality, fra- 
ternity, those in the West emphasized also the réle of God, morals and the 
family, often connecting these values with those of Christianity. 

The constitutions of East Germany do not make references to God, not 
even in the provisions which guarantee freedom of religion. The Western 
constitutions often contain an invocatio dei in the preamble. The Bavarians 
reject a “state and social order without God.” The people of Baden and 
Wiirttemberg-Baden enacted their constitutions full of “confidence in God.” 
The constitution of Wiirttemberg-Hohenzollern was framed “in obedience 
toward God and with confidence in God, the only just judge.” The people 
of Rhineland-Palatinate, “conscious of their responsibility toward God,” 
consider God “the source of all justice and the creator of all human society.” 

Whereas the Eastern constitutions refrain from mentioning morals and 
ethics as binding the human lawmaker, some constitutions in the West make 
explicit reference to morals and ethics. Art. 1 of the constitution of Rhineland- 
Palatinate recognizes a “natural code of morals” and “natural justice”; Art. 1 
of Wiirttemberg-Baden an “eternal code of morals”; Art. 4 of Wiirttemberg- 
Hohenzollern shows a belief in the “moral community of men.” 

Aside from such a general recognition of morals and ethics, many constitu- 
tions reveal an influence of natural law upon the organization of human life 
in such fundamental institutions as marriage, the family, and education. Mar- 
riage and the family are called “the natural foundation of human society,” 
“communities with their own natural right” (Rhineland-Palatinate, Art. 23). 
Art. 124 of the Bavarian constitution sees in marriage and the family the 
“natural and moral foundation of the human community,” Art. 101 of the 
constitution of Wiirttemberg-Hohenzollern “the most important foundation 
of a moral and orderly community life.” 

According to Art. 25 of the constitution of Rhineland-Palatinate, which 
is similar to Art. 126 of the Bavarian constitution, the parents have “the 
natural right and the supreme duty to bring up their children to a state of 
physical, moral and social fitness.” This right forms, according to the con- 
stitutions of Rhineland-Palatinate (Art. 27) and Northrhine-Westphalia (Art. 
8) the foundation for the organization of the school system. Under Art. 114 
of the constitution of Wiirttemberg-Hohenzollern the will of the parents is 
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decisive for the type of school which their children attend, and in Bavaria all 
educational matters are to be decided by the parents (Art. 25). The parents 
also determine whether their children should participate in the religious 
instruction offered in the public schools.?° 

Concluding our inquiry into the natural law content of the German state 
constitutions since 1945, we may say that the constitutions in West Germany, 
while sharing with those in the East many of the natural law concepts of 
the age of reason, contain strong elements of philosophical natural law. It is 
true that not all West German constitutions are equally enthusiastic about 
the older natural law. One discovers that different concepts of natural law 
exist not only between East and West Germany, but also within West Ger- 
many. The final result of West German postwar constitutional development 
—the Basic Law—reflects this division. ‘The Parliamentary Council in Bonn 
was by no means unanimously in favor of an invocatio det, or for that matter, 
an acceptance of natural law as some absolute norm.21 Many of the dele- 
gates wanted merely to go back to the principles of Weimar and the “historical 
concept of natural law,” upon which these principles had been based.?2, On 
the other hand, there existed a strong tendency toward the rejection of his- 
torical natural law, which, as had been learned from bitter experience, proved 
inadequate to prevent legal positivism and the advent of authoritarianism. The 
outcome was, as in all constitutional conventions, a compromise. Both the 
philosophical and historical concepts of natural law found expression in the 
Bonn constitution. 


IV 


THE PRESENCE of the older natural law in the Basic Law marks a decisive 
change in the German legal tradition. It amounts to a renunciation of the 
positivist dogma that the state is the source of all law. Through the insertion 


20. Wiirttemberg-Baden, art. 39; Bavaria, art. 137; Hesse, art. 58; Rhineland-Palatinate, 
art. 35; Baden, art. 28; Wiirttemberg-Hohenzollern, art. 115. In Bavaria and Rhineland- 
Palatinate, the students may decide whether they want to participate in religious instruction, 
at the age of eighteen. The constitutions of East Germany contain no provisions for reli- 
gious instruction in the public schools. They provide only for the rights of the parents to 
decide what religion their child should have. At the age of fourteen, this decision rests 
with the child himself. (Thuringia, art. 79; Saxony-Anhalt, art. 95; Brandenburg, art. 68; 
Mecklenburg, art. 92—here the age is fifteen). 

21. Delegate Heuss warned that one should not consider natural law as something absolute 
and that the new constitution should not be based on metaphysics. He and delegate Schmid 
were opposed to an invocatio dei, which was, in their eyes, a strain upon religion. See Die 
Entstehungsgeschichte der Artikel des Grundgesetzes, I JAHRBUCH DES OFFENTLICHEN 
Recuts, Neve Fassune 30, 52. 

22. See the statement of delegate Schmid, id. at 48. Delegate Suesterhenn was a leader 
among those who were in favor of an orientation toward the older natural law. Id. at 29, 42. 
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of the invocatio dei the constituent power no longer appears as sovereign. 
Rather, it is bound by a code of ethics which has its roots in the will of God. 
Likewise the legislature, as pouvoir constitué created by the pouvoir constitu- 
ant, may do wrong. Therefore, its acts had to be subjected to a test as to 
their compatibility with the constitution and natural law. For the exercise 
of this reviewing function, a special court, the Federal Constitutional Court 
(Bundesverfassungsgericht ), was established.2* The democratic vogue is being 
checked by the conservative robe. 

Judicial review is new in Germany. As in most continental countries, 
Montesquieu never had as great an impact upon Germany as did Rousseau. 
Consequently, legislative supremacy was established in most German constitu- 
tions that came into being between the French Revolution and Hitler’s acces- 
sion to power.*4 In the Weimar Republic, it is true, certain steps toward 
judicial review were taken. In the constitutional convention at Weimar, 
Hugo Preuss stated that judicial review would prevail if not expressly for- 
bidden.?5 Heinrich Triepel strongly came forward in favor of judicial review, 
with support from other jurists.26 The courts groped with the problem in 
the years after the adoption of the constitution,27 and their efforts culminated 
in the decision of the Reich Court (Reichsgericht) of November 4, 1925, 
which recognized judicial review.28 Other courts followed suit.29 


23. Basic Law, art. 92 et seg. For commentaries on these articles, see GrEsE, GRUNDGESETZ 
FUR DIE BUNDESREPUBLIK DEUTSCHLAND (1949), and v. MaNcoLtpt, Das BonNER GRuND- 
GESETz (1953). 

24. Only the constitutions of Bavaria (art. 72) and Prussia (art. 61, § 1) provided for 
judicial review after the first world war. Thoma was right when in 43 ArcHIv FUR OFFENT- 
LICHES Recut at 274 he said: “Nichtpriifung ist der bisher traditionelle, und — wer 
méchte es leugnen?—vom Standpunkt der Justiz betrachtet, durchaus befriedigende Zustand 
gewesen. . . Nichtiiberpriifung ist das uns historisch Gegebene, ist deutsche, ja europdische 
Tradition und durchaus causa favorabilis.” 

25. Verhandlungen des Verfassungsausschusses, 336 STENOGRAPHISCHE BERICHTE 483 
et seq. 

26. Triepel in STREITIGKEITEN ZWISCHEN REICH UND LANDERN, and in 39 ARCHIV FUR 
OFFENTLICHES Recut 533. Those supporting Triepel were, to name a few, Buehler, Fleiner, 
Fleischmann, Kaufmann, Nawiasky, Poetzsch, Schmitt, Stammler and Stier-Somlo. Among 
the judges, Simons (President of the Reichsgericht). 

27. RGSt. 56, 177; RGZ. 102, 164; KG. Nov. 26, 1920; KG. Nov. 1, 1921; Reichsfinanz- 
hof, 5, 333 and 7, 97. A note may be permitted here that German decisions are quoted by 
giving the name of the court, or its initials, first (RG, for Reichsgericht, KG. for Kammer- 
gericht, OLG. for Oberlandesgericht, AG. for Amtsgericht, OVG. for Oberverwaltungsge- 
richt etc.) and the date of the decision next. To the initials of the Reichsgericht are added 
Z (for Zivilsachen) which indicates a civil case, St (Strafsachen) which means criminal 
cases. The decisions of the Reichsgericht and the Reichsfinanzhof are quoted by volume 
and page, as above, or by date. 

28. RGZ. 111, 320. For a discussion of that decision, see Carl J. Friedrich, The Issue of 
Judicial Review in Germany 43 PoxrticaL ScrENCE QuaRTERLY 196-97 (1928). 

29. Reichsfinanzhof Dec. 7, 1926 (32 DrurscHE JuRISTENZEITUNG 233); Bayerisches 
Oberstes Landesgericht March 3, 1926 (31 DeutscHe JurIsTENzEITUNG 903); OVG. 
Hamburg Jan. 17, 1927 (56 JuristiscHE WocHENscHRIFT 1288). 
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In spite of all these efforts, however, judicial review did not become 
generally accepted. The positivist tradition of the Empire, founded by jurists 
like Gerber, Laband, and Georg Jellinek, had a firm grip upon the men of 
the Weimar period. Gerhard Anschiitz, the leading commentator on the con- 
stitution,®° expressed the prevalent opinion when he opposed judicial review.*! 
Calling attention to Art. 76, which provides that “the constitution may be 
amended by process of legislation,” Anschiitz concluded that “the constitution 
and the statute are manifestations of the will of the very same power, the 
legislative power.”32 Therefore, the Weimar constitution did not recognize 
a distinction—so characteristic of the American system—between the amend- 
ing and the ordinary legislative power. Consequently, Anschiitz reasoned, 
there was no room for judicial review. A law that had come about in the 
forms prescribed by the constitution had to be applied by the judge and 
obeyed by the citizen, irrespective of its compatibility with “custom, morals, 
good faith, natural law, justice, equity and reason.”33 

This argument refuting judicial review had inescapable consequences. 
The whole constitution was put at the disposition of the legislature, “irrespec- 
tive of the content and the political consequences” of the legislative act.°* In 
a similar manner, Hans Kelsen saw no limitations upon the legislature in the 
exercise of its amending power.*5 Legal positivism had been brought to an 
extreme. Carl Schmitt’s thesis on the restriction of the amending power 
was a last warning.36 The crusade for freedom through a restriction of the 
legislature came to an abrupt end with Hitler’s accession to power. Weimar 
had been the captive of the positivism of the Empire.37 The National Socialists 
took over this heritage with open arms. They cunningly shifted legislative 


30. Dim Verrassunc Des. DeuTscHEN Reicus, art. 70, nos. 2-5; art. 102, nos. 3-6 (4th 
rev. ed. 1932). Anschiitz stresses that judicial review was also not permitted under the 
Imperial constitution. 

31. Others opposing judicial review were Arndt, Giese, Walter Jellinek, Thoma, Wittmayer. 
For a survey of those opposed to judicial review, see Walter Jellinek, Das Marchen von der 
Uberpriifung verfassungswidriger Reichsgesetze durch das Reichsgericht, 54 JuristTiscHE 
WocHeEnscHrirtT 454. 

32. Anschiitz, op. cit. supra note 30, art. 76, no. 1. 

33. Id., art. 102, no. 4. 

34. Id., art. 76, no. 3. Cf. RGZ. 118, 325. 

35. KeLsen, ALLGEMEINE STAATSLEHRE 107. 

36. VERFASSUNGSLEHRE 11 ef seq., 18 et seqg., 102 et seq. (1928); see also BiLFINGER, 
REICHSSPARKOMMISSAR 16-18; Triepel in 31 DzuTrscHe JurisTENzEITUNG 849. Para- 
doxically Carl Schmitt, who came forward with his thesis at the time when he was support- 
ing the Weimar Republic, later became a defender of the Hitler régime. Hans Kelsen, on 
the other hand, was one of its first victims. 

37. Anschiitz, op. cit. supra note 30, art. 76, no. 3. Also Jeselsohn, Begriff, Arten und 
Grenzen der Verfassungsanderung, Diss. Heidelberg, 1929, p. 67. For a different opinion, 
see Bilfinger, Verfassungsrecht als politisches Recht, 18 Zerrscurirt FUR Po.itrK 228 
(1929). 











86 NATURAL LAW FORUM 


power from the legislature to the executive in a manner legalized by the 
letter of the constitution and used the positivism developed under the tradition 
of the Rechtsstaat for the exercise of their rule of injustice. What originally 
had been considered a Magna Charta for the protection of the individual had, 
step by step, degenerated into a Magna Charta for the government’s suppres- 
sion of man. 

Judicial review, a dead issue in the Third Reich, was after the war estab- 
lished to a degree that was beyond the keenest hopes of its advocates in the 
past decades. The acceptance of judicial review by the different states had 
keen so general and enthusiastic®® that the framers of the Basic Law, unlike 
their predecessors at Weimar,®® decided to provide for it in the constitution. 
Furthermore the judges, eager to prove their farewell to a positivism that, 
under the Hitler régime, had discredited many and driven more to the verge 
of professional suicide,*° took care that their new right was not just on paper. 
Their exercise of judicial review was broad in scope. Not only were statutes 
struck down for being unconstitutional, but also for being incompatible with 
natural law.41_ To make things complete, even constitutional norms were 
tested as to their compatibility with the constitution and natural law.42, And 
this natural law was not only that of the age of reason, but that which derived 
from the Aristotelian-Scholastic tradition. The dream of Kohler had at last 
come true, decades after this man’s valiant fight against the rising tide of 
positivism.*% 


38. Constitutions of Wiirttemberg-Baden, art. 92; Bavaria, art. 65; Hesse, art. 131, 132; 
Rhineland-Palatinate, art. 129, 130, 136; Baden, art. 114, Wiirttemberg-Hohenzellern, art. 65. 
39. In the constitutional convention at Weimar, the attitude of the delegates was not de- 
termined by their party affiliation. The delegates Ablass (Democratic Party), Kahl (German 
People’s Party), and Sinzheimer (Social-Democratic Party) were against, the delegates 
Dueringer (German National Party), Katzenstein (Social-Democratic Party) and Preuss 
(Democratic Party) for judicial review. 

40. For the problem of the responsibility of the judges under an authoritarian régime, see 
Coing, Zur Frage der Haftung der Richter fiir die Anwendung naturrechtswidriger Gesetze; 
Figge, Die Verantwortlichkeit des Richters; Becker, Der richterliche Widerstand, 1947 Sip- 
DEUTSCHE JURISTENZEITUNG 61, 179, 480. 

41. See the decisions of the AG. Wiesbaden of Nov. 13, 1945 (1946 StippzuTscHE Jur- 
ISTENZEITUNG 36) ; of the OLG. Freiburg of July 4, 1946 (1946 DeutscHe Recuts-ZerrT- 
scHRIFT 93; of the OLG. Stuttgart of Sept. 4, 1946 (1946 StppEUuTSCHE JuRISTENZEITUNG 
236); of the KG. of Oct. 29, 1946 (1947 SippEUTscHE JuRISTENZEITUNG 257). 

42. See the decisions of the OVG. Liineburg of March 16, 1950 (1950 Deurscues Ver- 
WALTUNGSBLATT 407); of the Bayerischer Verfassungsgerichtshof of April 24, 1950 (1950 
VERWALTUNGS-RECHTSPRECHUNG 237); of the Verfassungsgerichtshof of Wiirttemberg- 
Baden of Nov. 13, 1950 (1950 Deurscue Recuts-ZeiTscuriFt 566) ; of the Bundesverfas- 
sungschrift of Oct. 23, 1951 (1951 Neve JuristiscHz WocHENscuriFT 877); of the 
Bundesverfassungsgericht of Dec. 18, 1953 (1954 JurisTENZEITUNG 32). See, in this con- 
nection, the author’s Unconstitutional Constitutional Norms? in 42 Va. L. Rev. 1 (1956). 
43. Konver, LenrsucH DER RECHTSPHILOSOPHIE 32 et seq., 43-44 (1923) contains 
strong polemics against the secularization of natural law by Grotius. He wanted an orienta- 
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V 


Just As THEY refrain from recognizing the older natural law, the French 
and Italian constitutions do not protect the individual from legislative oppres- 
sion through judicial review. In the French constituent assembly, judicial 
review was considered a conservative and undemocratic phenomenon. There 
was, to be sure, created a Constitutional Committee (Comité Constitutionnel), 
which was to “determine whether the laws passed by the National Assembly 
imply amendment of the constitution” (Art. 91). But its task was to bring 
the constitution into harmony with the statute rather than to strike down 
statutes because of their unconstitutionality. The fact that the Constitutional 
Committee is stipulated in title XI also renders it liable to abolition by ordinary 
statute without any possibility of raising the technical question of constitution- 
ality by the ordinary procedure. As to the individual’s basic rights, their 
protection through the Committee is not possible, owing to the exclusion of the 
provisions of the preamble from the competency of the Constitutional 
Committee.*4 

The constitution of Italy makes provision for judicial review through the 
establishment of a Constitutional Court (Corte Costituzionale) (Art. 134- 
137). However, in its function of protecting the individual from legislative 
encroachments, it can hardly stand comparison with its German counterpart. 
It judges “controversies concerning the constitutional legality of the laws. . . 
of the state and the regions” (Art. 134). Its main function is to protect the 
authority of the newly created regions and to test their laws, i.e., to secure the 
unity of law in a regionalized nation. The right to review acts of the national 
legislature is considered more or less incidental. At any rate, the Constitutional 
Court is not likely to protect the individual from legislative acts, since under 
the constitution the scope and definition of the individual’s basic rights are 
left to the discretion of the legislature.*® 





tion of positive law toward the older natural law which he considered an absolute norm 
which, however, could vary in the different societies and times. See also MopeRNE RECHTs- 
PROBLEME 1-15 (2d ed. 1913). Kohler’s concept of natural law thus comes close to that 
of Stammler, who believed in a natural law with a changing content. Diz LeHRE vom 
RICHTIGEN REcuHT 82 e¢ seg. (2d ed. 1926). 

44. The most comprehensive treatise on the problem of judicial review in postwar France 
is JEANNE LemMAsurRIER, LA ConsTITUTION DE 1946 ET LE CONTROLE JURIDICTIONNEL DU 
LécisLaTEuR (1954). Pp. 133-246 deal with the Constitutional Committee. This work also 
contains a valuable bibliography. For other commentaries on the Constitutional Committee, 
see GEORGES VEDEL, MANUEL ELEMENTAIRE DE Droit CoNSTITUTIONNEL 551-56 (1949) ; 
Juxien LaFerrizRE, MANUEL DE Droir ConsTITUTIONNEL 953-57 (2d ed. 1947) ; Maurice 
Duvercer, MANUEL DE Droit CoNSTITUTIONNEL ET DE SCIENCE Po.itiguE 376-78 (5th 
ed. 1948); Marcet Prétot, Précis pz Drorr ConstiruTIONNEL 539-541 (1950). 

45. For a discussion of judicial review in the constitutional assembly, see Atti dell’ Assem- 
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In the French and Italian constitutions, then, the reaction against fascist 
authoritarianism and its positivism, resulting in the suppression of the indi- 
vidual, is reflected in the reinstitution of popular government according to 
the principles of 1789. The will of society is considered sovereign and can 
do no wrong. From the sovereignty of the pouvoir constituant there follows 
a merely nominalistic recognition of natural law by that body: only what 
is recognized by the pouvoir constituant as natural law is natural law! The 
sovereignty of the constituent power is, in the constituent act, transferred to 
the lawmaker. From this follows not only a subjectivist interpretation of 
natural law by the legislator but also the denial of judicial review. 


VI 


WE MaAy THUS say that from among the constitutions coming out of the 
European revolution of 1945, those drafted in West Germany may be con- 
sidered the most “revolutionary” since they show a most unequivocal break 
with a positivist past. Here the makers of the constitutions recognized some 
objective natural law as their guiding principle,*® and, by transmuting it into 
constitutional norms, had to subject the legislature—as nothing but a pouvoir 
constitué—to these very norms. The institution of judicial review, considered 
by many as the complement of an objective natural law, was adopted as the 





blea Costituente (Seduta de 31 gennaio 1948), vol. XI, p. 4336. For a discussion of the 
Court and judicial review, see Caro Esposito, La Costiruzione ITALIANA 263-81 (1954) ; 
Roserto Lucirrepi, La Nuova Costiruzione ITaviana 197-205, 235-37 (1952). 

46. For the possibility of objective values, see Max ScHELER, Der FoRMALISMUS IN DER 
ETHIK UND DIE MATERIALE WERTETHIK (Ist ed. 1916, 2d ed. 1921, 3d ed. 1927), and 
Nicotat HartMann, Erurx (1926). In the foreword to the third edition of his great criti- 
cism of Kant, Scheler takes issue with Hartmann’s denial of a person-relation (Personrela- 
tion) man-God. Scheler thus comes close to a theory of ethics and justice which is based upon 
metaphysics and theology. Says he to Hartmann: “Wenn wir auch gelernt haben, uns um 
den ‘objektiven Gehalt’ der Werte zu kiimmern, so diirfen wir—sollen wir nicht in einen den 
lebendigen Geist erstarrenden Objektivismus und Ontologismus zuriickfallen—das sittliche 
Leben des Subjektes als Problem nicht vernachlassigen. Uberhaupt muss ich einen von 
Wesen und méglichem Vollzug lebendiger geistiger Akte ganz ‘unabhangig’ bestehen sollenden 
Ideen—und Werthimmel—‘unabhangig’ nicht nur von Mensch und menschlichem Bewusst- 
sein, sondern von Wesen und Vollzug eines lebendigen Geistes iiberhaupt—prinzipiell schon 
von der Schwelle der ‘Philosophie zuriickweisen. . . . Endlich kann ich auch die vollstandige 
sachliche, nicht nur methodische Losreissung der ethischen Probleme von der Metaphysik 
des Absoluten (Religionsphilosophie), der ‘Person’ vom Grunde aller Dinge, nicht billigen” 
(pp. XIX-XX). The recognition of natura! law as an absolute norm, possibly in the sense 
of Kohler and Stammler, does not necessarily imply a total rejection of considerations of 
utility. It is interesting to note, in this connection, certain passages of Thomas Aquinas’ 
Summa Theologica, according to which the function of law and justice lies in their utility: 
I. II. qu. 95. a3: “Finis autem humanae legis est utilitas hominum”; I. II. qu. 96. a.1: 
“Finis autem legis est bonum commune”; I. II. qu. 97. a.1: “Rectitudo legis dicitur in 
ordine ad utilitatem communem”; I. II. qu. 96. a.4: “Iniustae autem sunt legis dupliciter: 
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most natural restriction upon the legislature. As distinguished from the French, 
Italian, and East German constitutions, those of West Germany do not merely 
check the evil of autocracy through the institution of popular government. 
Framed under the impression of the shortcomings of the Weimar Republic, 
they also prevent a resurgence of a legal positivism through proper restrictions 
of popular power. They thus check the danger of a democratic despotism 
and thereby go to the root of what may be considered the evil of our century. 

This evil seems to be identical with what may easily become the evil of 
democracy, namely, sheer majority rule. Jacob Burckhardt shared Ranke’s 
doubts as to the value of the sovereignty of the people.47_ The French Revolu- 
tion, which “considered itself the symbol of freedom,” appeared to him “as 
fundamentally unfree as a forest fire.”4% “The decisive innovation that 
was brought about by the French Revolution,” he said, “is the authority 
and the desire to change matters for the public weal.”49 He, like many 
of his contemporaries,5° saw the reason for the fin de siécle in the increasing 
power of the volonté générale. These warnings, sounded in the last century, 
were quelled in the coming revolution of the masses until, in the end, the 
individual was eliminated in the mass movement of fascism. The failure to 
recognize the fact that unlimited democracy had made possible the rise of 
modern dictatorship caused in France and Italy the omission of constitutional 
provisions providing for checks upon the majority. 

Thus the European nations, through their different concepts of democracy, 
demonstrate the eternal dilemma of popular government, which is one of 
the degree to which majority rule should be permitted. It was a great fortune 
for the United States that its democratic revolution was concluded in the 





uno modo per contrariatem ad bonum hominum . . . ex fine, sicut cum aliquis praesidens 
leges imponit onorosas subditis, non pertinentes ad utilitatem communem, sed magis ad 
propriam cupiditatem vel gloriam”; I. II. qu. 97. a.2: “Lex humana intantum recte mutatur, 
inquantum per eius mutationem communi utilitati providetur”’; {I. II. qu. 78. a.1: “Leges 
humanae dimittunt alique peccata impunita propter conditiones hominum imperfectorum, in 
quibus multae utilitates impedirentur, si omnia peccata prohiberentur poenis adhibitis.” The 
protestant Rudolf v. Jhering had, ‘in view of the writings of Thomas, to admit in a note of 
the second edition of Der Zwecx 1m Recut (1916) at 126: “Staunend frage ich mich, wie 
war es méglich, dass solche Wahrheiten, nachdem sie einmal ausgesprochen waren, bei unserer 
protestantischen Wissenschaft so ganzlich in Vergessenheit geraten konnten? Welche Irr- 
wege hitte sie sich ersparen kénnen, wenn sie dieselben beherzigt hatte! Ich meinerseits 
hatte vielleicht mein ganzes Buch nicht geschrieben, wenn ich sie gekannt hatte, denn die 
Grundgedanken, um die es mir zu tun war, finden sich schon bei jenem gewaltigen Denker in 
vollendeter Klarheit und pragnantester Form ausgesprochen.” 

47. WELTGESCHICHTLICHE BETRACHTUNGEN 132 (Kroener ed.). He refers to the idea of 
popular sovereignty as the “ferment of the modern world.” 

48. WELTGESCHICHTLICHE BETRACHTUNGEN 279 (Kaegi ed. 1941). 

49. HisroriscHe FracMENTE 205 (1942). 

50. Stendhal, Niebuhr, Kierkegaard, to name only a few. 
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short period from 1776 to 1789. The Founding Fathers were aware of the 
fact that “in our opposition to monarchy, we forgot that the temple of tyranny 
has two doors. We bolted one of them by proper restraints; but we left the 
other open, by neglecting to guard against the effects of our own ignorance 
and licentiousness.”51 The Federal Convention checked the excesses of 
democracy and preserved free government. Europe, ten years after the defeat 
of fascism, is still in the throes of its democratic revolution. In Germany, 
the danger of a democratic legal positivism seems, for the time being, banned. 
The situation is different in France and Italy. Possibly, caution was not as 
necessary here. Although legal positivism existed in the Western countries 
before it was introduced in Germany,5? its dangers were early perceived and 
thus natural law never quite disappeared in those countries.5? Nevertheless, 
there exists a present danger of democratic despotism which, since it is not 
clear to many, must be pointed out.54 

Georg Jellinek, the positivist, once said that law is an ethical minimum.®® 
Since it is an ethical minimum, it should be derived from some superior, 
objective ethical norm, which exists irrespective of its recognition by man. 
For the sake of the individual’s freedom, this norm would then be the guide 
for a democratic as much as for an autocratic pouvoir constituant. It was 


51. Benjamin Rush in his Address to the people of the United States of 1787, in HEZEKIAH 
Nixes, PrincIPLEs AND AcTs oF THE REevoLuTion 402 (1822). 

52. Two generations before positivism reached its climax in Germany, the French jurist 
Bugnet made the statement that for him there existed no civil law, but only a civil code: 
“Je ne connais pas de droit civil; je n’enseigne que le Code Napoléon.” Quoted in J. 
BonNECASE, ECOLE DE L’EXEGESE EN DROIT CiviL 128 (2d ed. 1924). The development in 
France, characterized by a positivistic transformation of the law into a legality that is based 
on statute, was, in the first half of the nineteenth century, considered the very essence of the 
progress of civilization and humanity. Great representatives of the so-called “école de 
Pexégése” were Carré de Malberg, G. Jéze, M. Waline, G. Ripert, V. J. Basdevant. As to 
Germany, Kirchmann’s address Die Werthlosigkeit der Jurisprudenz als Wissenschaft was 
made in 1847. Windscheid, in his university address at Greifswald, stated in 1854 that the 
dream of natural law was over. However, juristic positivism reached its climax in Germany 
only after the foundation of the Empire in 1871. Its main representatives in public law 
were Gerber, Laband, Georg Jellinek, Hans Kelsen. 

53. See LaMENNAIS, ProcGRES DE LA REVOLUTION ET DE LA GUERRE CONTRE L’EGLISE 
(1829), and the writings of de Tocqueville. As late as 1916 the eminent French jurist Maur- 
ice Hauriou made the statement: “Or, la Révolution de 1789, ce n’est pas autre chose que 
l’avénement absolu de la loi écrite et la destruction systématique des institutions coutumiéres. 
li en est résulté un état perpétuellement révolutionnaire, parce que la mobilité de la loi écrite 
n’étant plus équilibrée par la stabilité de certaines institutions coutumiéres, les forces de 
changement se sont trouvées plus puissantes que les forces de stabilité. En France, la vie 
sociale et politique, absolument vidée d’institutions, n’a pu se maintenir provisoirement, avec 
bien des soubresauts, que grace au niveau élevé de la moralité générale.” (PRINcIPES DE 
DROIT PUBLIC XI). 

54. The danger is clearly recognized by Louis Rougier in his La France A ta RECHERCHE 
D'UNE CONSTITUTION (1952). 

55. Die sozIALETHISCHE BEDEUTUNG VON RECHT, UNRECHT UND StraFE 45 (2d ed. 1908). 
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considered as such by the fathers of some of the modern European 
constitutions. 

The revival of the older natural law signals a new beginning on the 
continent. It ties in with the European spirit that is so characteristic of the 
revolution of 1945 and of the constitutions framed in its wake.5® Historical 
natural law, mainly oriented toward popular sovereignty, facilitated national- 
ism rather than the European idea. The older natural law, on the other hand, 
could reassume its historical rdle and bring about a ius publicum Europaeum 
as a step toward the political unity of a continent that is representative of 
Western civilization. 


56. Compare the preamble of the French constitution, article 11 of the Italian constitution, 
and the preamble of the Basic Law. 








NOTES 





TWO APPROACHES TO NATURAL LAW 


All authors agree not concerning the definition of the natural law, 
who notwithstanding do very often make use of this term in their 
writings. 


THIS SENTENCE from Thomas Hobbes! was true when he wrote it and it is still 
true. Natural law, as the term is used by moral, legal and social theorists, has a 
wide variety of meanings. It is not the purpose of this note to detail the extent 
and history of these ambiguities, though such a study would have practical value. 
Rather, I should like to describe two contrasting attitudes toward natural law to 
suggest that one is better than the other. In what follows, references to certain 
writers in the history of philosophy are used for illustrative purposes only, not to 
condemn or approve their theories, or to.demonstrate my point by any appeal to 
their authority. As a matter of historical fact, some of them (Hobbes is a good 
example) use both approaches. For the sake of clarity, let us call these ap- 
proaches A and B. 

In approach A, natural law is considered to be a set of rules or precepts con- 
veyed to man by immediate inspiration. This communication is frequently 
thought to have a divine origin. Natural law thinkers who take this approach 
usually offer a definite list of precepts. Hobbes does so.2 Because it is brief, his 
third law of nature may be cited as an example: it is simply, “that men perform 
their covenants made.” This is offered as the “fountain of justice” and is used 
as the basis for an attack on Coke’s “specious reasoning” in the Commentaries 
on Littleton.3 

Where does Hobbes, or any similar thinker, get such a precept of natural law? 
That the precept is not so simple and universally accepted as Hobbes thought, is 
evident to anyone who reads the ethical literature of Europe. From Kant and 
Bentham onward, the most hotly disputed moral question has been that of the 
obligation to keep promises. People who list these precepts usually make some 
effort to “deduce” them from one primary moral judgment. This judgment is 
considered to be naturally known. Early modem thinkers hasten to add that 
these rules are also promulgated in Holy Scripture, or by some other means of 


1. Hosses, Philosophical Rudiments Concerning Government, in SELECTIONS 283 (Wood- 
bridge ed. 1930). 

2. See the parallel chapters from Leviathan and Philosophical Rudiments in Hoszgs, of. 
cit. supra note 1, at 268-329. 

3. Hoses, op. cit. supra note 1, at 298. 
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divine inspiration.4 Some thinkers, then, with theistic convictions are quite frank 
in admitting the immediate sources of their lists of rules of natural law. Catholic 
writers often do this in much the same way that Hobbes does. Where religious 
inspiration is weak or absent, as in the case of some contemporary British moral- 
ists, resort is made to an intuitive origin of basic moral judgments. In such cases 
it becomes more and more difficult to justify any code of laws for man’s behavior. 

Another variant of approach A consists in the appeal to the condition of men 
in a “state of nature.” Excellent examples of this procedure are found in some 
ancient and mediaeval writers but we do not lack illustrations in English literature. 
John Locke, for instance, in common with many men of his period, supposed the 
American Indians to be living in a state of nature.5 It was generally imagined 
that these happy savages actually lived without the burden of positive laws, in 
peaceful obedience to the laws of nature. Rousseau’s version of the theory is 
well known. Some thought that no contemporaries were actually living in this 
condition but that, at some idyllic period in the history of man, there had been 
people in a state of nature. All that is necessary, then, to discover the natural 
law is to divest ourselves of this hampering garment of man-made laws and to 
listen to the voice of nature. The implication is that natural law is instinctively 
and immediately evident. 

For less romantic thinkers, approach A takes the form of innatism or aprioristic 
rationalism. In this version, the mind of man is thought to be endowed by nature 
with a sense of duty, or even with certain initial rules of conduct. All of this is 
prior to sense experience. These innate promptings to moral goodness need only 
be developed in order to secure natural justice. While Kantian legal thinking 
makes little use of the term, natural law, it appears closely related to the attitude 
of this approach. 

Doubtless there are many other variations of this way of getting to the natural 
law. The significant thing is that no advocate of approach A pays much atten- 
tion to the scientific study of nature, whether in man or in the world about him. 
The facts of human experience, the growth of human customs, the logic of com- 
peting moral and legal theories are but useless burdens to the man who already 
knows, or thinks he knows, the rules of life by virtue of a special communication. 
Some of the theocratic thinkers in the American colonies were thus impatient of 
man-made laws and legal theories, precisely because they claimed to find their 
precepts of civil justice in the Bible. 

A quite different attitude toward natural law is characteristic of approach B. 
Here, there is no claim of direct inspiration from God, though one may be con- 
vinced that God is the ultimate source of order and justice. Nor is there any 
need for reference to an actual or imaginary “state of nature.” Neither innate 
nor intuited moral precepts are required for this approach. The central notion 
is that certain types of activity are appropriate, or inappropriate, to certain types 


4. Thus Hobbes ends chapter three of the Philosophical Rudiments: “the laws of nature... 
are not in propriety of speech laws, as they proceed from nature. Yet, as they are delivered 
by God in holy Scriptures, as we shall see in the chapter following, they are most properly 
called by the name of laws. For the sacred Scripture is the speech of God commanding over 
all things by greatest right.” (Op. cit. supra note 1, at 329.) 

5. Locxeg, Treatise of Civil Government, in SzLections 62-80 (Lamprecht ed. 1928). 
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of agents under given circumstances. This approach is evident in the practical 
thinking of some of the classic Greek philosophers, though we are not required to 
think that they exhausted its possibilities. Socrates, Plato, and Aristotle figure 
in its history, as do the Stoics. They felt that man, as a reasoning animal, could 
act in ways not open to the irrational brute. They judged that some activities 
quite natural to brutes were not to be performed by men. They indicated the 
importance of the surrounding circumstances of human action and analyzed the 
conditions of voluntariness. 

It is certainly not necessary to this approach to say, with Plato, that human 
nature is a really existing and unchanging essence. Such extreme realism was 
rejected by Aristotle. Indeed, if such a human nature were actually present in 
each man, it would be difficult to explain why men do not always act in con- 
formity with it. And if they did, there would seem to be little need to legislate or 
to theorize on the nature of laws. The laws of such a human “nature” would be 
obeyed as automatically as the laws of physics. Greek necessitarianism is foreign 
to approach B. 

On the other hand, I do not think it possible to develop a theory of natural 
law on a purely nominalistic basis. It is true that individual things are the only 
existents; universal essences do not exist. Men differ as individuals but they 
resemble each other more than they do dogs or trees or stones. There are observ- 
able types of beings. It is possible to distinguish different types of actions. This 
is what makes it possible to formulate laws, for a law always has some generality 
to it. It is a statement that a certain type of action is suitable, or unsuitable, to 
a certain type of agent, under certain typical conditions. 

Again, in approach B, nature refers not merely to the nature of man but also 
to the natures of other things with which, and in regard to which, men may act 
freely. One of the features common to individual men (and not to dogs, trees 
or stones) is an ability to understand a general rule and to conform to it in certain 
situations only. Such conformity is not automatic, wholly predetermined by ante- 
cedent conditions, as it appears to be in subhuman agents. Certain of men’s 
actions, such as the natural processes of digestion, are naturally and physically 
predetermined, as they are in other animals. It is nonsense to enact human 
legislation to govern such events. Other actions of men, such as walking, may 
be voluntary. They are not wholly predetermined. ‘These voluntary actions 
are governable by general precepts or laws. Yet the striking thing about such 
laws of voluntary activity is not that they must be obeyed but that they may 
be disobeyed. 

Approach B endeavors to discover such laws by studying the specific type of 
agent that man is, and by attending to the circumstances under which men per- 
form voluntary actions. The more general the expression of such law, the less at- 
tention does it pay to circumstances. In its maximum generalization all circum- 
stantial conditions would be omitted. The old formula, good should be done, evil 
avoided, is a rule devoid of special conditions. Such a rule is not immediately 
practical: no one can go out and just do good. More practical precepts are 
reached by observing and stating the actual conditions of voluntary action. Such 
a process is not an analytical deduction from the formula stated above. Only 
experience can lead to the discovery of what is good action in the concrete. How- 
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ever, crude experience is not enough to suggest immediately the patterns of right 
conduct in voluntary activity. Some hard thinking must be done. There is no 
substitute for practical reasoning, either in moralizing or in legislating. 

Hence, this approach to law is both empirical and rational. Without experi- 
ence, we know nothing of the nature of human agents, human actions and their 
circumstances. Experience covers not only ordinary sense perceptions but also the 
findings of the various sciences. Of course the social sciences are important 
sources of information for the legal thinker and the moralist.6 But, since man 
may perform voluntary actions modifiable by any parts of the universe, all the 
special sciences (biology, physics, chemistry, mathematics, and so on) are sources 
of significant and practical information. Whatever can be discovered about the 
nature of things is pertinent to the regulation of human conduct. 

This is not to say that everything said by scientists is to be accepted at face 
value. Some scientific reports convey actual information about observed things 
or events. These are something like the “first-order facts” mentioned by Professor 
Northrop.? Such information is very useful to one who is concerned with the 
laws of human conduct. Other things said by scientists are generalizations and 
interpretations of certain data. These are also of practical utility. Still other 
things said by scientists are highly personal conclusions, even guesses, hypothetical 
constructs and deliberate overemphases of partial data. These statements of the 
third type (which appear to me to abound in some of the social sciences) have 
not the same practical status as the hard facts of experience. 

Thus, if a scientist reports that in studying a hundred cases of disrupted per- 
sonality he has found evidence of sexual aberration in each and all, this is morally 
and legally significant. If he further reports that all psychological abnormality 
is due to sexual peculiarity, this opinion is not of the same practical value. It is 
not easy to distinguish what is sound and what is unsound in a scientific report. 
This simply underlines the point made earlier: there is no easy substitute, in juris- 
prudence or in morals, for hard thinking. Science does not absolve practical 
thinkers from their obligation to make a rational appraisal of the relation of pro- 
jected patterns of activity to the nature of the human agent and to the surround- 
ing conditions of that activity. Any method or theory which suggests that it will 
give ready-made answers, without much need for practical thinking, is suspect. 

It is evident that my preference is for approach B. I do not reject A because 
it appeals to divine law. My criticism of it centers on its claim to short-cut expe- 
rience and reasoning by appealing to some sort of direct and immediate grasp of 
natural law. This appears to be but a travesty on natural law thinking. It is 
with some hesitation that I conclude by suggesting that approach B is Thomistic. 
My hesitation is solely due to my fear that I may be misunderstood by non- 
Thomists. I do not mean to say that one must call himself a Thomist in order 
to develop a legal theory along the lines of approach B. At least I should like 
to go on record as thinking that Thomism is not to be identified with approach A. 
True, St. Thomas speaks of natural law as a “participation” in the divine law. 


6. See the interesting and, I think, tenable exposition of the relation of sociological juris- 
prudence to natural law jurisprudence in Northrop, Ethical Relativism in the Light of 
Recent Legal Science, 52 JourNAL oF PurtosopHy 651-662 (1955). 

7. Northrop, supra note 6, at 657. 
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Yet I have the strong conviction that this participation does not mean a privileged 
communication, coming directly by divine inspiration, but rather the process of 
working out rules of human behavior from the data of human experience, using 
the ordinary rules of logic and scientific method. Such procedure is a natural 
approach to law, moral or civil, because its data are the presentations of natural 
experience, its method is as natural as any other type of practical reasoning, and 
its results are as good as the admittedly imperfect nature of the human mind 
permits. 





VERNON J. BOURKE 

















THE FALSE NATURAL LAW: PROFESSOR 
GOBLE’S STRAW MAN 


To ALL WHO FOLLOW the trends here and abroad in legal philosophy, it has 
become apparent that the tide which has run so strongly against natural law 
theory for many decades, has now begun to turn. As the fatal emptiness in the 
heart of positivism becomes more exposed with each fresh assault upon freedom 
by evil ideologies and with every new example of antisocial individualism, the 
natural law position wins more attention and regains more of its ancient prestige.! 
For the natural law position, in the classical and Scholastic sense, is gradually 
revealing itself for what it is—as a strong central defense point between two 
extremes, seeking at once to secure for us proper individual freedoms and to 
impose upon us proper social duties.2 

Significant in this turn of the tide is the article of George W. Goble entitled 
“Nature, Man and Law: The True Natural Law” (A.B.A.J., May 1955). Here, 
in the reflection of one whose roots are in the watery sands of Holmesian skepti- 
cism but whose gropings are towards a deeper metaphysical foundation for law, 
is a perfect example of the reversing trend in legal philosophy. “Natural law,” 
it now appears, is no longer a term of opprobrium signifying an obsolete mode 
of thought:—the target has become a “false classical natural law” in contrast 
to a “true natural law.” Holmes is no longer defended as the champion debunker 
of all ultimate values: rather he is extolled as the idealist and man of faith who 
is too great to be strait-jacketed in any closed system of absolutes. Religious 
purposes and the concept of the Will of God are no longer excluded as valid 
sources of law—it is orthodoxy and authority, as such, which are excluded. Most 
important, the underlying issue has shifted from the question, “Does natural 
law exist?” to the deeper question, “Who is to tell us what it is?” 

All this represents a real change in the current of jurisprudential opinion. And 
it is a change for the better. 

Professor Goble’s thesis runs something like this. Our knowledge of the laws 
governing the physical universe is tentative, groping, and tainted with the sub- 
jectivism of the observer. Certainty and absolutes concerning them are illusory. 
This is the more true with respect to the laws governing human nature where 
there is involved the power of abstract thought, free will, and the question of 
what ought to be. The laws governing the conduct of man are not certain, fixed 


1. See for example Lippmann, THE Pusiic Pumosopxy (1955) (the natural law as 
the answer to the irresponsibility of self-government and excessive freedom) ; the series of 
articles on Holmes’ philosophy in the A.B.A.J. (the natural law vs. the totalitarian potentiali- 
ties of some of Holmes’ statements; the sympathetic consideration of natural law by such men 
as Professor Fuller (Harvard Law School) and Professor Northrop (Yale Law School) ; and 
the frequent symposiums and institutes on natural law (for example in 13 Oxo Sr. L. J. 
(1952) and at Notre Dame). See generally FrrepMann, Lecat THEory ( 1949), c. 10. 
2. The writer develops this more fully in What Does Natural Law Jurisprudence Offer?, 
4 Catuouic U. L. Rev. (1954) and in Natural Law Jurisprudence and the Cleavage of 
Our Time, 39 Gro. L. J. 365 (1951). But the restatement of natural law that is developing 
will be far more than a rehash of the past: it will be a natural law deepened and enriched 
by its resistance to the onslaught of positivism. 
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and universal but rather the constantly revised product of a long evolution 
wherein experience demonstrates to man’s consciousness what is good and what 
is bad. Consequently the classical natural law theory which asserts that there 
exists for all eternity an ideal body of perfect and complete rules, demonstrated 
by reason or revelation, valid for all places and all men—is clearly untenable. 
There is no way of infallibly determining such supposedly ideal laws since men 
disagree; and all that such laws really represent is the articulation, in the language 
of absolutes, of the special preferences and customs of some particular person or 
group. In effect these “natural laws” are merely arbitrary orthodoxies which 
lead to the suppression of freedom and ultimately to inquisitions, gas chambers, 
salt mines, the protection of vested interests, segregation, child labor and the like. 
The only true natural law is the law of the endless diversity in human tastes and 
capacities. Under this “natural law,” we should humbly tolerate, and even 
encourage, human diversity and scrupulously avoid imposing any fixed pattern 
on society. Out of the consequent strife and competition will grow truth, peace, 
civilization, the master plan of God and a “mystic spiritual tone that gives mean- 
ing to the whole.” We are progressing gradually to truth and to right by the 
evolutionary process of accumulating wisdom on the basis of our diverse experi- 
ences as to what is true, good, useful and needful. In the long run, the “good” 
rule, like the truth, will be known by its persuasiveness to mankind as a whole. 

To a supporter of natural law theory, understood in the traditional sense, 
there are many questionable aspects of this interesting thesis. We may lay aside 
the totally inadequate and unfair description of “classical natural law theory.” 
We may also pass over the illogical argument that uncertainty with respect to 
the laws of physical causation is tantamount to uncertainty with respect to the 
laws in the realm of purpose and value.4 We may even overlook the fact that 
all of the Professor’s major examples of the horrible tyrannies which allegedly 
result from belief in absolute truths involved, not natural law absolutes as he 
seems to imply, but values which had nonnatural law origins, i.e., Communism, 
Nazism, and various revealed religions. 

To be sure, these defects in Professor Goble’s argument are real and notable. 
But what arrests one’s attention even more is the capacity of the Professor to 
face in all directions at once. Like St. Paul, he is all things to all people. One 
wonders that so many seemingly incompatible things can be held together in 
one philosophy. How can we be so uncertain of our ends yet so certain of our 
progress? How can absolute truth be so illusory yet the existence of God and a 
“master plan” so believable? How can all values be relative to the individual and 


3. Professor Goble in his one-paragraph summary, gives no idea of the richness, subtlety, 
and depth of the classical tradition, stemming from Plato and Aristotle and coming on down 
through the Stoics, Cicero, Augustine, Aquinas, Bracton, Coke, Suarez, Grotius, and dozens 
of others. One would think these thinkers never grasped the difficulties or offered proof, but 
simply built up an artificial code out of air. See Carrns, LecaL PHILOSOPHY FROM PLATO 
ro Hecer (1949) (chapters on Plato, Aristotle, Cicero and Aquinas). Pound is no source 
for a discriminating approach to natural law. 

4. As if it is as hard to know when a man is good as it is to know who or what made him. 
The distinction between efficient and final causes (or between causality and volition) and 
the different methods of approaching them are so well known in legal philosophy that Pro- 
fessor Gobel’s failure to note them is remarkable. See IneRtNc, Der Zweck 1M RECHT 


(1877). 
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still there ensues an accumulated general wisdom of good? Again, by what 
alchemy is the allowance of unrestrained diversity of human activity to result 
in peace and civilization? And how is this doctrinaire tolerance to be reconciled 
with a forceful rejection of Communist slavery, Nazi butchery, or religious bigotry? 

Supposing these to be answered, one wonders further why it is that the “good, 
the useful and the needful” of Professor Goble are to be known by their per- 
suasiveness to the experienced mind of man, yet the “good” of the classical 
natural law cannot be discovered by “reason.” And how, having undermined 
any possible natural law structure by showing that all absolutes are illusory, is 
the Professor able to limit the ensuing collapse to what he calls the “classical” 
natural law theory? By what method does he manage to narrow down his 
attack to a “classical” type of natural law and avoid destroying those natural law 
theories which make absolutes of freedom,5 of human dignity, and of the simple 
virtues and decencies commonly recognized in the ethical thought of Judaism, 
Christianity, Islamism, Buddhism, and Confucianism?6é 

One may well be puzzled that all these things can stand together in one 
philosophical vision. But all comes clear when we inspect the bases of the cohesion 
of his thought. At heart the Professor sees that most human judgments are of 
a personal and tentative nature and that as between men of different tastes, 
there is no known authoritative principle of selection among them; so that any 
authoritarian requirements of conformity are alien to the natural freedom, growth 
and variety of human desires. At the same time he discerns dimly, amid the 
twists and turns of history and through the relativity of tastes, a gradual better- 
ment of the world and the formation of a general consensus of what is good 
and true. 

On the first score, it is clear to him that the classical natural law system 
which in his view merely freezes transitory and special tastes into the social struc- 
ture is evil; whereas the natural law theory of inalienable natural rights is no 
problem at all, being on the side of freedom and diversity. 

On the second score, the Professor sees that this relativity of values is limited 
by his very ideas of the good and of the true. Law, says the Professor, is what 
experience teaches mankind to be “good, useful and needful”; and “truth” is a 
supreme good toward which we struggle. These are perennial goals transcending 
our tentative experiments and conclusions in search of them. In the light of these 
ideas, the Professor is able to perceive through all the wanton happenings of 
history, the residual fact of a general human progress in gaining wisdom and 
building a better world. 

In other words, while he repudiates the absolute standards of classical natural 
law as too restrictive of liberty, he adopts sufficiently broad absolute standards of 
his own to permit him to measure a forward movement of mankind towards 


5. For example the Jeffersonian variety expressed in the Declaration of Independence. The 
doctrine of inalienable natural rights has had an army of supporters. See 11 Encyc. Soc. Sct- 
ENCES, Natural Rights; Gerke, Po.iticaL ‘THEORIES OF THE Mippze AcE 81-82 (Maitland 
transl.) ; BLACKSTONE, COMMENTARIES 123-125. 

6. For example the injunctions to honesty and kindness; the prohibitions of such common 
torts and crimes as trespass, assault, murder, stealing, and rape; and the rule against break- 
ing contracts. Are these not still valid absolutes, granted problems of definition and hair- 
line cases? 
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them while still allowing for the lack of principles of order among individual 
values. 

By this means, the Professor has extricated himself from the dilemma of a 
goalless progress: man has the unparticularized goals whose essence are truth 
and goodness: the path to them may be tortuous but it is at least onward. He 
is also enabled to conceive a God, a master plan, and an accumulated wisdom, 
while still holding to the uncertainty and relativity of our knowledge: there is 
an ultimate truth and a God; it is our knowing that is subjective and weak, not 
the thing to be known. Moreover, he is released from the consequences of 
unrestrained variety and an unlimited tolerance: variety must be within the 
ambit of the good and the true, and tolerance must not be of the evil and the 
false. Finally he has justified himself in assigning to intelligence and experience 
the role of determining what is good and true, while denying the classical natural 
law assignment of this same role to the light of reason. The classical theory 
attempted, in his eyes, to fix immutably and universally the detailed conclusions 
of reason—but since these were supposedly perfect, complete and beyond revision, 
they could only retard human progress in contrast to his open-ended system which 
allows for gradual correction and discovery. 

There is a double blind spot in the Professor’s vision, which prevents him 
from seeing the inner contradictions of his thesis. He is blind to what the tradi- 
tional natural law theory is. And he is blind to his own metaphysics. By reason 
of these blind spots, he fails to perceive that he has adopted the natural law 
benefits without sacrificing inconsistent nonnatural law features. In order to 
retain his ideals, progress, and God, what the Professor has done is to distinguish 
in his mind between our judgments of particular goods and truths (which are 
changeable and relative in value) and the ideas of goodness and truth (which 
have a constant and universal value and validity.) But he fails to see that insofar 
as he has thereby solved his own problem of the relativity of values, he has 
simply backed his way onto the ground of classical metaphysics and psychology 
upon which was built the very natural law theory which he attacks. 

According to that metaphysics and psychology, there exist such transcendental 
attributes as the true and the good. “Good” is defined as that being which 
perfects and completes a thing in the line of its own particular essence; it is that 
which answers to a given character; it is what every living thing desires for itself 
because of its suitability to its natural inclination; in sum, it is what the Professor 
calls the good, the useful, and the needful. The good for man is what fits his 
natural inclination. And this inclination is precisely toward goodness as such, 
with freedom to select particular goods, like life, friends, truth and God, that 
appear to lead to that general end. Further, man judges whether a particular 
thing partakes of this general goodness by the power of the proposition to per- 
suade him of its cogency; by his mental experience of its reasonableness; by the 
light of his reason. 

Thus the Professor’s false conception of traditional natural law theory has 
obscured from him the basis of his thought. He has thereby deprived himself 
of the benefit of centuries of systematic development and philosophic experience 
with the idea of goodness. Nevertheless, what he favors still represents, in its 
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essence, the dominant idea of natural law theory that comes down from Plato 
and Aristotle through Cicero, Augustine, and Aquinas to the Neo-Scholastics of 
today. According to that theory,7 natural law is simply the system and order 
of goodness as knowable to our reason; it is the logical extension and application 
of the philosophic idea of good into the realm of law. Having as its prime precept 
the rule that good should be sought and evil avoided, and as its end the common 
good, it develops a social and legal order, binding man to seek goodness in 
general, but leaving him free to choose among particular goods that fall within the 
ambit of the general end. Its influence on the positive law of the State is limited 
to the influence that a general directive has upon particular applications and 
the influence that a general principle has in calling for a logical corollary. 

The Professor may try to turn back from this unwitting consequence of his 
philosophical progress by reverting to the doctrine of the uncertainty of all 
knowledge and all values. But he must know that he cannot have it both ways. 
Either he has a standard to measure the true and the good; or he does not. He 
cannot have a measuring rod that is not a measuring rod. It would be convenient 
to say as against the skeptics that there is an ideal truth and an ideal good which 
serve as the basis for measuring progress towards them; and as against the natural 
law thinkers that there is no such ideal to serve as a basis of measurement. 
Reflection will show that the appearance of having achieved such a non-ruling 
ruler is illusory. All that has really happened is that he has been taken in by 
his own subtle disguise of the choice that he has made. 

Brought to this point, the crux of the issue which such thinkers as Professor 
Goble must face is whether or not the idea of “the good” has any definite meaning. 
Is “the good” a completely equivocal and essentially empty word to he applied 
as a subjective tag to our separate and variable personal judgments? Or is it 
a definable ideal with an objective essence which remains ever the same under 
varying applications? 

If the former is the case, then Professor Goble has no right, in logic, to talk 
about such things as progress, master plans, ultimate truth, grand strategy, the 
City of God, building toward a higher destiny, and the like. We are simply 
in a sea of relative and unstable subjective values with no logical basis of pre- 
ferring one value to another, no principle of hierarchy or permanent validity 
among goods. 

On the other hand, if the latter is true—if “good” has some definite though 
inclusive content—Professor Goble has no right in logic to attack the classical 
natural law concept of the good. 

Granted his courage to face the alternatives, which of the two will the Pro- 
fessor choose? It is submitted that he must choose the latter, if he is to retain 
his progress, his ideals, his hope, his God. And if that is so, then he cannot 
attack the very classical natural law which he has thereby adopted. What he 
can attack is a false idea of classical natural law. He can continue to attack 
a natural law theory that purports to offer a detailed code, discoverable by reason, 
that is to say, a perfect closed, unchangeable body of particular rules good for 


7. For a general history and exposition of the natural law theory, see RommMEeNn, THE Nat- 


uRAL Law (1947). 











102 NATURAL LAW FORUM 


all times, places, and persons. He can attack, as he does, any natural law theory 
which shields tyranny, vested interests, slavery, segregation, and the like. He can 
attack the warped nineteenth century natural law which put too much emphasis 
on natural liberty and property rights and too little emphasis on natural duty 
and social responsibility. He could also, if he would, legitimately attack a natural 
law which asserts that the clergy of a church or the political elite of some society 
are its authoritative spokesmen. 

All this is to say Professor Goble can attack faulty applications of natural 
law theory based upon bad internal logic or upon errors of fact. And these 
attacks would be good because, when he finishes, he will have destroyed a straw 
man, He will have demolished a false conception of the traditional theory, not 
the traditional theory itself. 

After all, the traditional theory does not attempt to set up a detailed code 
good for all times, persons, and places. On the contrary, it lays down certain 
broad general directives which remain the same while the detailed applications 
vary as means to a fixed end may vary under the impact of changed circum- 
stances and greater knowledge. There is as large a place in this system for trial 
and error, experiment and gradual discovery of the right rule for particular cases 
as ever there may be in Professor Goble’s own program. This is made abundantly 
clear in the Scholastic scheme.® 

Nor does the classical and Scholastic natural law theory claim to be rightfully 
interpreted only by some infallible or select elite. On the contrary it claims to 
be known precisely by the light of our intellect, i.e., by the intellectual persuasive- 
ness, the rationality, of the true and the good that the Professor extols.9 

Nor again can it be said that the traditional theory imposes too restrictive 
a pattern on society or conversely that it espouses too broad a liberty in the field 
of contract and property rights. On the contrary, historically it has been both 
an ample liberating influence and a wise restraining influence. 

Was it not natural law theory that inspired the guarantee of inalienable rights 
in our Constitution ;1° that called kings and emperors to account to the rights 
of the people;11 and that moved our courts to override the constraints of arbitrary 


8. See Rommen, op. cit. supra note 7, at 218-219; Aquinas, Summa Theol. 1# II#¢, 94, 4. 
9. For a discussion of this issue, see GERHART, AMERICAN LIBERTY AND ‘NaTuRAL Law’ 
(1953), and the book review thereof by Constable in 1 CatHoxic Lawyer 143 (1955). 
Under the Scholastic natural law theory, the light of reason, not the Church, determines what 
natural law is. Aquinas, Summa Theol., I* 11#*, 91,2; 94,2. At the same time revelation 
can confirm and supplement (but not contradict) the findings of reason. 

10. See Manion, The Natural Law Philosophy of Founding Fathers, 1 NaturaL Law 
INstiTUTE ProcrEepincs 3 (1949) illustrating the views of Hamilton, Wilson, Adams, 
Dickinson, Otis, Jefferson, and others. 

11. For example Coke in Calvin’s Case, Trin. 6 Jac. 1, 77 Eng. Rep. 377 (K.B. 1610); 
see discussion and quotations by Wu, Natural Law and our Common Law, 23 Forpuam L. 
Rev. 13 (1954). Note: Conen, Reason AnD Law 134 (1950): “We are all generally 
familiar with the history of Aristotelian and Stoic doctrine of natural law, how it was carried 
into Roman Law and used to mitigate the rigor of slavery, how it became the intellectual 
weapon of the people against the claims of popes and emperors, how in the hands of 
Grotius it proved a powerful instrument for the mitigation of the barbarities of war, or in 
the hands of American judges has become a powerful influence for the defense of property 
against the claims of society or of the working classes.” See also Mainz, ANCIENT Law 
94-96. See note 5. 
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legislation or action in the name of due process or judicial review?12 Again, did 
not natural law lay the foundations for international law;13 establish the principle 
of reasonableness in our common law;!4 and prompt our legislators and judges 
to prescribe humane social responsibilities toward our less fortunate neighbors?15 

It has been the fate of the traditional natural law position to be always 
attacked from the two opposite political extremes: those who resist its social 
responsibilities and those who connive against its grant of individual liberties; 
and these things often in the very name of natural law. As against the moder- 
ating social requirements of natural law, one extreme encourages the license of 
exaggerated self-determination, particularly in economic matters. As against the 
inalienable liberties of natural law, the other extreme invents the shackling 
doctrine that all rights derive from the state as the final and sovereign authority, 
or more simply, from effective commands. 

It was not the traditional natural law theory that contained the errors and 
dangers that worry Professor Goble. These sins are chargeable to others like 
Hobbes, Locke, Kant, Rousseau, Austin, Bentham, Dewey, and Kelsen. In fact 
they are chargeable to all who have helped to destroy the anchorage of law in 
a transcendental ground of goodness and truth and God, an anchorage that 
places liberties and duties beyond the pulling and hauling of merely human 
interests and preferences. Notwithstanding all the loving defenses of the epi- 
grammatic thought of Holmes, that witty and aristocratic jurist was guilty here. 

Professor Goble is against, not the traditional natural law theory, but the 
false image of that theory created by its overzealous friends and its uncompre- 
hending enemies. He is against a false natural law. That is the real villain. 
And it is time that this villain, based as it is on the historical accretions of mis- 
interpretation and misapplication, be exposed for what it is. For these accretions 
have overlaid the truth with a repellent coating of falsehood whereby men of 
good will have béen diverted from penetrating to the majestic truth that lies 
beneath. 

Let Professor Goble destroy this straw man set up by the cleverness of such 
men as Holmes. He will have done a good work. For only thus can he, and 
others like him, see the clear outlines of the true natural law upon which they 


are secretly building. 
GrorcE W. CONSTABLE 


12. See Corwin, The Natural Law and the Constitutional Law, 3 Natura Law InstTI- 
TUTE ProceEDINGs 47 (1949); and Dr. Bonham’s Case, Hil. 7 Jac. 1, 77 Eng. Rep. 646 
(K.B. 1610). 

13. Grotius, in particular, in De Jure ac Belli. See FrrEDMANN, LecaL THEory 32-34; and 
Marne, ANCIENT Law 92-96 (1861). 

14. See Pollock, The History of the Law of Nature, 1 Cotum. L. Rev. 29-32 (1901); and 
Wu, supra note 11. 

15. For example the “natural” duties to support wife and children, to care for the sick and 
the aged, to defend one’s country, to help the poor—all of which have found frequent articu- 
lation in case law and statutory law. To give a single random example: Weir v. Mosley, 
125 S. W. 798 (Mo.). 











TEN YEARS OF THE PHILOSOPHY 
OF LAW IN FRANCE 


STUDIES OF THE PHILOSOPHY of law have never known the same favor in 
France as in certain foreign countries. They are completely absent from our 
official curricula. This omission indicates a certain indifference, and also con- 
tributes to its increase. 

However, the immediate prewar period witnessed the birth of Les Archives 
de Philosophie du Droit et de Sociologie Juridique, directed by L. Le Fur; from 
1931 to 1940 they prodded French jurists to fruitful thought about the nature 
and bases of law; they even took up more specialized problems, such as those 
of reform of the State, of the corporation, and of contracts. 

One might have expected that the Liberation would contribute a new stimulus 
to the studies of the philosophy of law. In reaction against the totalitarian 
regimes and their excesses, declarations of rights were flowering. On the old 
Continent, great social and political upheavals were demonstrating the fragility 
of juridical constructions: it seems that they should have led the jurists to seek 
support in the principles of natural law. As a matter of fact, such was not 
the case: probably it was necessary first to take stock of the changes which had 
come about, before finding the leisure to philosophize about them. 

At any rate the period from 1945 to 1955 is, from our point of view, clearly 
a regression compared to the prewar period; works on the philosophy of law 
have not been very numerous, and, while the Archives de Philosophie du Droit 
have resumed publication, they have so far published only two fascicles (1952 
and 1953-54). 

It would, however, be unjust to paint the situation in too dark a light. Worth- 
while works, devoted primarily to the theory of law, often contain an embryonic 
philosophical concern.1 Some “Introductions to Law” have been written for 
students by recognized authorities, who do not fail to express their ideas on the 
nature and the bases of law.2_ Some books of synthesis paint in broad frescos the 
dominant traits of our juridical evolution: they cannot do so without referring 
to the higher principles which dominate it and judge it.3 

It suffices merely to mention these works which do not deal with the philosophy 
of law, properly speaking. But we also have a few books, the subject of which 
corresponds directly to our question: we shall select three, the most significant. 

In first place we shall consider Valeur Sociale et Concepts Juridiques (Social 


1. Maspetiot, L’Erat DEVANT LA PERSONNEL ET LA Société (1948); Morutsxy, Prin- 
CIPES D'UNE REALISATION METHODIQUE DU Droit Privé (1948); Gorpue, Les Déci- 
SIONS DE Justice (1952); Perrot, De L’INFLUENCE DE LA TECHNIQUE SUR LE BuT DES 
INsTITUTIONS JuRmIQUES (1953; BuRDEAU, TraITé DE ScrENCE PoLITIQUE 6 vols. 1949- 
1956). 

2. Costs-Fioret, Les ProspLimes FoNDAMENTAUX DU Droit (1948); BrETHE DE LA 
GressavE & LaBorpE-LacosTE, INTRODUCTION GENERALE A L’ETuDE pu Drorr (1947); 
Jutuiot pE LA Moranprzre & Divers Auteurs, INtRopucTION A L’ErupE pu Droit 
2 vols. (1951, 1953). 

3. Ripert, Aspects JurmiquEs pu CaPITALISME MopERNE (1945), Le Décuin pu Droit 
(1949), Les Forces Créatrices pu Droit (1955); Savatier, Du Drorr Crvit au Droit 
Pusuic (1945), Les MétamorpHoses Economiques et Sociates pu Droit Civit 
p’Aujourp’ Hur (1948). 104 
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Value and Juridical Concepts), by Marc Réglade, because he marks the final stage 
of the evolution of the school of Bordeaux, founded by Duguit, which played such 
a great role in France during the first half of the 20th century. We shall then 
take up the Théorie Générale du Droit (General Theory of Law), by Paul Roubier, 
who is very representative of the tendencies dominant in France: his equilib- 
rium, his restraint, his humanism have made him the leader of the staff of the 
Archives, new series. Finally, one of the collaborators of this publication, a 
philosopher before being a jurist, M. Husson has given us a very well thought- 
out book which renews the methods of the philosophy of law. 


I 


A disciple of Duguit and of Bonnard (himself a pupil of Duguit), Réglade* 
seeks to remain faithful to the doctrine of the master while himself bringing 
to it some important and apt rectifications. 

We must therefore recall that the system of Duguit is positivism in the strong- 
est sense of the word. He rejects with horror all metaphysics, clinging only to 
the fact of solidarity, the product of the similarities of needs and the differences 
of aptitudes which prevail among men. Solidarity brings to bear on the members 
of a group a constraint, the exigencies of which are expressed in the rules of social 
conduct: economic laws, moral rules, juridical rules, which differ among them- 
selves only in the form of social reaction evoked by their violation (loss of wealth, 
public disrespect, intervention of public force). The juridical norm, like all 
others, is a simple fact, effective for creating discipline, but creating no “meta- 
physical duty,” i.e., no duty in the true sense of the word. 

Réglade mentions the well-founded criticisms of Duguit: on the one hand, 
“social facts, as. facts, are powerless to produce norms . . .”; on the other hand, 
“the very nature of juridical norms has not been sufficiently defined” (p. 19). 

To remedy this weakness, another disciple of Duguit, R. Bonnard, had previ- 
ously proposed a corrective, the idea of social value, which, indeed, puts the 
system back on its feet only by transforming it completely. “It is this idea of 
value which, existing behind the institution or the social fact, confers on them 
a normative power, i.e., brings with it duties for human activity” (p. 20). This 
value has an objective character because it is a quality of the object: its suit- 
ability for an end. It takes on an absolute character when this end is an ideal, 
i.e., a perfection to be achieved in the human being: whence the categorical im- 
perative which results from moral and juridical rules. These rules differ accord- 
ing to their respective ideals: the plenitude of the individual being, or the pleni- 
tude of the social being. 

Réglade adopts the idea of social value, but he strives to give it more exact- 
ness and precision; then he seeks to determine how the mind perceives it: follow- 
ing Gurvitch, he will show that it is through a “juridical experience.” But since, 
according to his own admission, he is not adding anything original here, we can 
leave aside the chapter which he devotes to it; we shall strive rather to describe 


4. VaLeur SociALe ET Concepts Juripiqgues. NorME ET TECHNIQUE. ETUDE DE PHILOsSO- 
PHIE DU Droit ET DE THéortE GENERALE DU Droit (Paris 1950). 
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his position relative to social value, which is at the heart of his thought, as 
is indicated by the title of his book. 

First of all he finds in value the necessary “link between the phenomenal laws 
and the imperative contained in the norm. Unless a value is conferred on a 
fact, it will never produce an imperative, especially a categorical imperative, for, 
of itself, it will never cause us to perceive a good to be attained” (p. 31). 

But he insists on showing that the concept of value has the objectivity required 
of any scientific concept. Bonnard had already established this for the value of 
a means to attain an end. This is more difficult to do for the value of an object 
taken as an end itself. 

Réglade believes he succeeds in getting around this by means of the collective 
experience: “The objective quality of the value of an end results from generali- 
zation made possible by. the identity of reaction among all human beings or all 
the members of a human group” (p. 36). He had also to complete the distinc- 
tion sketched by Bonnard between the moral rules and the juridical rules. Réglade 
attacks the problem first from the point of view of the ideals which confer value 
on them, and he very rightly observes that ethics strives for the perfecting in man 
of the social being as well as of the individual being. The ideal and the value 
which are the basis of the rule of law must therefore still be sought for: they 
will be found in the social good or common good5 of an ideally perfect society. 
The latter requires the respect of the “general principles of justice which seem 
true to our moral conscience at all times and in any human society whatsoever” : 
this corresponds to “natural law” in the oldest sense of the term. But that is 
not all, and our author adds a second characteristic to complete the definition of 
the value which is the basis of the juridical norm: the common good is in reality 
determined “in concerto”; it is the “social good particular to a specific group, 
as this good exists, conditioned by the vital requirements of this group” (p. 47). 

Having defined juridical rule in this way, one must still establish the legiti- 
macy of law, i.e., the basis of its imperative. The task is now easy. The rule 
of law is obligatory because “juridical ordering has as its aim the realization of 
the community good in a given society” and because this good itself is “the 
condition for the personal good of each individual in the community in which 
circumstances have placed him” (p. 53). 

What a far cry from Duguit! There was no error when a certain critic 
pointed out in Réglade’s thought the “influence of a Neo-Scholastic ideology, 
visible in the importance assumed by the human element and the notion of 
common good.”6 And still the author seeks to remain faithful to his master, 
as is constantly shown by his care for objectivity and scientific exactness. 

One sees it also in the importance which he attributes to custom as a practical 
criterion or juridical rule. To be sure the transposition here is very noticeable. 
For Duguit, a social rule is juridical when the feeling of solidarity and of justice 
in the great mass of the individual consciences requires that it be sanctioned by 
means of the force of constraint in the hands of those governing. For Réglade, 
the rule of law “exists as soon as the social value of justice is objectively attached 


5. Author’s italics. 
6. Morutsxy, ARCHIVES DE PHILosopHiE Du Droit 228 (n.s., 1952). 
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toanorm.” But the best manifestation of its existence is custom, which is the sign 
of an “opinio juris” in the great mass of individual consciences, and, indeed, cus- 
tom “alone represents a sure social experience of the rule of law” (p. 52). One 
cannot therefore affirm of a law that it “contains an obligatory juridical rule 
except after multiple individual applications which make of it a customary 
rule” (p. 64). 

After studying the concept of law, the author, in a second part, examines 
the juridical concepts which are connected with it: normative concepts (those of 
“subject of law” and of “subjective law”) which are necessary even to think of 
law; technical concepts elaborated for the practical realization of the juridical 
norm (formal sources of law, capacity and competence, juridical acts, sanction). 

Réglade refuses to discuss the person, or subject of law, other than on the 
plane of the normative or of values. One must therefore consider the question 
from the point of view of the social order of a particular community: if an 
individual or collective activity is pursuing an aim which has a social value, the 
norm will then protect it by means of conferring on it juridical personality, or 
the quality of subject of law. That is all. This explains why the slave was 
not a person in Rome, where there was yet no understanding that every human 
person has of necessity a value for the society of which he is a member. Thus 
we understand that collectivities, according to the role they play and their 
importance, are or are not attributed the quality of a moral person. In short, 
“the subject of law is the juridical statute of a human activity, either individual 
or collective, protected by law because of the social value of the aims which 
it pursues” (p. 79). 

The same extremely “Duguistic” desire to link everything to the social order 
inspires the definition of subjective law. It has been carefully purged of any 
reference to a power of the will: this latter is only of the order of ways and 
means—it is a création of juridical technique. Subjective law “is the recognition 
and the protection of an interest, connected with a subject of law and having 
a social value, by means of the creation, through the juridical norm, of a duty 
incumbent on one or several other subjects of law” (p. 88). 

These formulas may seem a little labored, as is true of all this effort to 
restore “metaphysical duty” at the heart of a positivistic doctrine. This is true. 
But one must credit the author, now deceased, for the courage and lucidity with 
which he re-examined the convictions of his youth in order to be more exact 
without ceasing to be faithful. One can also thank him for having shown that 
a true spirituality can be allied to the most social concept of law. 


II 


Paul Roubier7 did not have to break the hold of a highly developed system 
in order to introduce a “philosophy of social values”: admirably well informed 
of all the juridical doctrines of the present and of the past, he describes them 
with a receptive spirit and he judges them with all the more serenity in that he 


7. Tutor GénéraLe pu Droit. Historre pes Doctrines JuRIQUES ET PHILOSOPHIE 
DES VALEuRS SOCIALES (Paris 1946). 
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himself is not a part of any one school; his thought, marked by its flexibility 
and its equilibrium, strives rather for conciliation, which does not prevent him 
from taking a strong stand for a finalist concept of law placed at the service 
of the work of civilization. 

Roubier first takes up the exterior aspect of the rule of law. He characterizes 
this rule as the general and abstract norm sanctioned by public authority. But 
he devotes himself above all to a definition of the positive nature of the juridical 
rule by contrasting it with the moral rule: he reacts against the opposing 
excesses of those who make of law the discretionary product of state will and 
of those who relax too much the ties between law and the State and the expres- 
sion of its formal will. 

The second chapter is devoted to the basis of the rules of law. The author 
begins by observing that “by basing oneself on the one hand on the social nature 
of man, and on the other hand on the necessity for an organization within society, 
one arrives at the idea of what is juridical and what is not. In other words, one 
has a formal notion of law, which constitutes a logical framework, which could 
house any content whatsoever . . .” (p. 87). The investigation must therefore 
be carried further: one must analyze the “interior content of the.rule of law.” 

We cannot follow the author in detail through his examination of the diverse 
doctrines to be encountered on this subject. But it will interest us to see his 
position in regard to the doctrine of natural law. Let us say at once that he 
refuses to subscribe to it in either its older form or its modern form. The idea 
of “higher and intangible principles,” of “minimal rules of justice and ethics 
which dominate laws” seems unsatisfactory to him. On the one hand, how difficult 
it is to determine these unchanging principles, if one takes into account the 
historical and comparative research of contemporary science! and of what use 
will they be if, to escape objection, they are limited to affirmations so general 
that they “no longer have anything to do with the contents of a rule of law, 
which by hypothesis supposes the precise reglementation of a juridical situation?” 
On the other hand, and more important still, if one examines them closely, one 
sees that some of them are absorbed into the acquisitions of human experience 
(family, property, the State . . .), and the others into the ideal of justice (respect 
for the human person, respect for one’s word, reparation for a wrong unjustly 
caused). . 

Will the partisans of natural law feel that this criticism really affects them? 
They will freely agree that natural law, just as positive law, makes use of the 
idea of justice following the data of experience: but of all human experience 
they accept only the most constant traits, those which have a universal applica- 
tion because they are the very expression of human nature. 

Be that as it may, one will certainly agree with Roubier that the results of 
experience and the ideal of justice constitute the two poles between which the 
jurist’s thought gravitates as he elaborates that work of art: the rule of law. 
Does this mean that law is a social order founded on justice? Our author denies 
this, for too often this order disregards justice, as when it refuses to consider injury, 
or when it institutes acquisitive and extinctive regulations. The weakness of 
the juridical order is that it cannot satisfy completely and at the same time all 
the opposing interests, even if they are legitimate. One must therefore be satis- 
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fied with saying that law is a “social order directed toward justice” (p. 163), or 
more explicitly that it is an “ordering toward an ideal of justice of situations 
corresponding to the needs of human relations, which, moreover, vary according 
to time and place” (p. 184). 

But since the idea of justice was defined earlier as “the idea of a higher order 
which is to reign in the world and which will assure the triumph of the most 
respectable interests” (p. 175), one has still to determine the values in function 
of which one will judge the respective merits of the competing interests: which 
means seeking “the aim of the rules of law” (Chapter III). 

According to different doctrines, this highest goal will be individual liberty, 
social organization, or the work of civilization which requires the combined effort 
of the individuals and of the States. Roubier favors this latter formula of 
synthesis, which, in his eyes, has two complementary aims: progress, due espe- 
cially to individual initiative; and security, due primarily to the collective order. 

If one adds to these ideas of security and progress that of justice, which was 
brought out earlier, one will say with Roubier that all juridical order depends 
on these three values. The author does not establish a hierarchy among them 
based on their respective dignity, but he points out that they are not equally 
urgent. Social progress and even justice constitute a sort of luxury which one 
can allow himself once security has been assured, and, in times of crisis, in order 
to safeguard it, one will sacrifice first the thoughts of progress, and even the 
requirements of justice. 

Some may perhaps not be entirely satisfied with this conclusion: it may 
be admitted that progress is less indispensable than security. But must the same 
be said of justice? In addition, is it exact to place the three values on the same 
plane? We ourselves would prefer to consider justice in the social order as the 
supreme goal of law. The desire to carry this justice to its highest point of 
perfection is what: evokes progress. And, if one looks at it carefully, one sees 
that security itself corresponds to an imperative of legal or general justice. Above 
all, exterior order must be maintained; to attain this, society rightfully requires 
of its members as something due that they sacrifice their individual interests, as 
legitimate as they may be, in the face of commutative (injury, regulation) or 
distributive justice. 

Undoubtedly Roubier could say that his purpose in writing did not oblige 
him to be so precise, for, in his foreword, he took care to warn us that he did 
not wish to write a philosophical work, but to write simply as a jurist, proposing 
some “ordered reflections on the juridical organization of human societies.” This 
reserve may seem excessive, for, by their very nature, considerations on the basis of 
law are indeed of a philosophical order. But perhaps the author simply wishes 
to give us to understand that a jurist cannot avoid thought of this type, and, 
perhaps, his modesty is also a clever way of overcoming the objections of his 
public. 

Similar reasons of opportunity inspired the orientation he wishes to give 
to the new series of the Archives de Philosophie du Droit. He says this very 
clearly at the beginning of the first volume: “We do not hesitate to assert that 
it is well for us to get back to the study of the philosophy of law, which has 
too long been neglected in France. At the most it is well to be careful about 
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the transitions so as not to frighten our jurists, who have so long been faithful 
to other methods, by introducing doctrines of pure philosophy too suddenly.” 

It is understandable thus that the Archives, temporarily unfaithful to their 
title, limit themselves almost exclusively to studies of juridical synthesis and of 
general theory of law. These studies are of their kind excellent. They have 
been devoted to current problems. The first volume, published in 1952, examines 
“the distinction between private law and public law and public enterprise”: it 
does, however, broaden this framework somewhat by means of a long and note- 
worthy study by G. Chevrier on “the introduction and the vicissitudes of the 
distinction between ‘jus privatum’ and ‘jus publicum’ in the works of the old 
French jurists”; but one cannot fail to regret that no place at all was given to a 
philosophical consideration of the notions of public and private? 

On the other hand, the second volume (1953-1954), Deontology and Pro- 
fessional Discipline, receives a useful clarification from an introductory study by 
a philosopher, Léon Husson. He is precisely the one whom we have yet to discuss 
—not so much for this article, however, as in connection with his excellent doctoral 
thesis, a strong and original work.§ 


III 


What Husson has undertaken is something really new, at least in France. 
“He studied the intellectual activity of the jurisconsult, as has been done for 
that of the physicist or of the naturalist, in order to analyze its proceedings, to 
criticize them from within, and to determine what their examination can reveal 
as to the behavior of the human mind and as to the object to which it is applied” 
(p. 4). His effort is therefore something of an extension of that of Gény, to 
whom he renders due homage: but the latter’s work was, properly speaking, a 
study of methodology, whereas that of Husson is of the order of philosophy 
(and more specially of the philosophy of the sciences). 

In the analysis of juridical thought, he rightfully believes he will discover 
a perspective which will make it possible to confront the rival claims of sociology 
and of the philosophy of law, since this thought is constantly engaged in inserting 
values into the thread of social facts. He hopes thus to be able to cast light 
on the difficult problem of the relationships between the normative sciences and 
the positive sciences. But above all, a deeper understanding of juridical thought 
must, of necessity, lead one to a better comprehension of that which is its object: 
law, its nature, its basis, and its content. 

If this undertaking is new, it is because, to be successfully completed, it requires 
a mind which is no less that of a jurist than that of a philosopher. Husson was 
a philosopher by profession: and now with conscience and hard work, both 
equally admirable, he has become a true jurist whose wealth of information and 
sureness of judgment amaze the specialists. 

Thus all his reflection can be rooted in the searching description of a jurid- 
ical theory, namely that of civil liability; even more, it does not hesitate to 


8. (Paris 1947). 
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examine in detail the doctrine and the jurisprudence connected with one of the 
most ticklish problems—that of the liability of the unpaid carrier. That is what 
is expressed by the title of his work, what would be better expressed if the sub- 
title were placed first: Transformations of Liability: A Study of Juridical 
Thought. 

It is unnecessary to follow here the author’s very detailed study of French 
positive law; as important as it may be because of the matter which it offers for 
the author’s thought, it would have little interest for the foreign reader. Here 
it is sufficient to know that the Supreme Court of Appeals takes into account 
the service rendered by the carrier to his victim and softens the application of 
the general rules of liability. This solution is commonly approved, but it was 
not arrived at without many hesitations, and it is explained in very different ways, 
none of which is entirely satisfactory, for, as felicitous as it may be, it is hardly 
in accord with the whole of our system of liability. 

Husson describes these jurisprudential hesitations and doctrinal discussions, 
and he has no trouble showing how direct appraisals influence the play of the 
arguments: “It seems, therefore, that we are confronted not so much by conse- 
quences obtained by deduction from principles on which they are based, but 
rather by true data, directly offered to the mind by the consideration of the 
cases in question, and which the logic of positive law accepts or rejects . . .” 
(p. 82). This is an induction guided by a judgment of value and which tends 
to rediscover, combine, and modify established juridical principles or which 
prudently forms new ones. The conceptual expressions used by lawyers, judges, 
or professors may be different or even antagonistic; they all refer to a couple of 
inseparable ideas: that of equilibrium and that of the mine, thine, and his. 

This observation is important, but must one cry victory just because we find 
the same fundamental principles at the base of all juridical constructions? The 
jurist may well render them a Platonic homage, but what use can he make of 
such meager matter? Husson does not minimize the difficulty. On the contrary, 
he rightly discerns therein the principal reason for the difficulties of the philosophy 
of law: they result from the meeting of two opposing movements—‘“‘the one which 
tends to cause the jurist to take note of the inability of positive law to maintain 
itself alone and consequently to seek for it sources and justifications beyond its 
own reality, and, on the other hand, the one which brings him back to this reality 
as being the only thing capable of offering a perfectly defined object for his 
study” (p. 179). 

The difficulty has repercussion on the use of the juridical categories which 
the jurist employs constantly to sustain his thought: their prestige is being shaken. 
These categories, in which the fundamental theme of justice is more or less well 
expressed, are complex, unstable, and, for the most part, artificial: “of what good 
are distinct frameworks since human conscience projects on them the same 
exigencies, which have symmetrical expression in all?” (p. 181). And, again, 
of what good is the distinction between contractual and felonious liabilities, since, 
in the end, it is of so little help in determining the liability of the unpaid carrier? 

In order to clarify this problem of the juridical categories, Husson uses a 
detour, which is at first disconcerting, but which later turns out to be very 
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successful. He looks for guidance to the biological sciences, which have developed 
so highly the art of classifications. He notes that the content of the idea of 
“mammal” may seem rather meager: “who could make a drawing representing 
equally well the dog, the ox, the bat, and the whale, not to mention man?” 
(p. 198). The class “mammal” does nonetheless express a certain type of organi- 
zation, a certain manner of approaching the problem of life. And if the families, 
the genera, and species into which it is subdivided take on different forms to 
adapt themselves to the variety of their conditions of existence and thus work 
out concrete types, they nevertheless present “a same inner construction which 
justifies their being grouped together” (p. 198). 

Having taken into account the normative character of law, one can reason 
by analogy relative to the juridical categories. To give them all the clarity, all 
the precision, all the usefulness of which they are capable, one has only to arrange 
them in levels from the general categories, all the way to the concrete situations, 
passing through all the intermediate categories. Everywhere one will observe 
the same laws of basic organization, the same type of equilibrium; but this type, 
which is purely abstract at the level of the general category, finds a viable existence 
only in particularizing itself, in taking on an exterior form adapted to the cir- 
cumstances of time, place, and civilization. 

This exterior form is directly the work of juridical technique, which traces 
the contour of the institutions; but it is governed by the laws of basic organization, 
which determine the interior form, i.e., the structure, and which constitute the 
fundamental datum which is truly juridical. It is well known that this datum 
is not arrived at after formal argumentation: it is perceived all at once through 
an intuitive judgment, the implicit principles of which will later be brought out 
by rational analysis. Thus one can speak of a juridical experience, as one speaks 
of a moral or religious experience. One has only to submit it to analysis “in order 
to discover the unknown or the unknowns on which the juridical life is always 
dependent” (p. 401). 

One will therefore observe the reaction of the human conscience, which alone 
gives meaning and significance to facts, the simple material noting of which can 
pose no juridical problem, nor suggest the least solution. One will consider the 
intellectual attitude which, through schematization leads to conceptualization: 
it undoubtedly has its origins in our own self-interests, but, inspired by our moral 
reactions and aspirations, it attains impartiality. Of course these reactions and 
these aspirations bear our mark: but we cannot suppress them or fashion them 
according to our whim. Through them we therefore attain a datum which is 
founded in the individual and social nature of our species. 

Now “all living nature possesses two aspects: it is first of all the combination 
of the characteristics present in the living being at the time of its birth. But 
more basically it is also the type, rudimentary in the embryon and the new-born” 
(p. 449), and which is fully realized only through the coordination and balancing 
of diverse elements in their common subordination to a rule of organization and 
of adaptation, in other words, to a finality. If this is applied to the human 
species, the latter is characterized by the fact that the exterior and interior 
equilibrium which it needs cannot be achieved without the regulation of reason 
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and of will: a free being, man has not only a destiny, but also a destination, or, 
better yet, a vocation; he works his way toward it by means of law as well as of 
ethics. In revealing its secret to us, juridical experience also clarifies itself: “the 
intellectual activity of the jurist moves between two poles: the one of ‘that which 
is’ and the one of ‘that which should be,’ and it consists essentially in a constant 
coming-and-going, by means of which it defines the second by studying the first, 
and thereupon tries to make it prevail” (p. 487). 

This restoration of the idea of nature is not the least interesting aspect of 
the work of Husson, He might be reproached with not having shown clearly 
enough the bonds which unite law and political society: hence a lack of vigor 
in the distinction between law and ethics. But we must thank him for having 
suggested a dynamic view of natural law: not a body of rules established once 
and for all and which, while foreign to positive law, should however be accepted 
by it—but, rather, simple directives, which thought has defined from juridical 
experience, in order to make of them the necessary and constant sources of inspi- 
ration for all positive constructions. 

Our only fear is that these directives may seem very scarce and very broad. 
In this respect, Husson’s work seems to demand a continuation: does juridical 
experience have nothing to teach us about the laws of basic organization which 
govern the union of the sexes, the use of natural resources, the exchanges of 
services, the establishment of a human community? The author could have 
suggested as much even if he could not treat it in his book. It is not clear 
that he is very receptive to this type of ideas: true, as we have seen, he has 
recently studied “the professional activities and law”;9 but if he, once more, 
turns his thought to a rather restricted domain of positive law, in the end he only 
reaches the same very broad conclusions which the study of liability had already 
suggested to him. 

He has, at any rate, one merit which cannot be taken from him: that of having 
given to the philosophy of law a truly new direction, which the jurists, who are 
the most attached to their technique, can hardly refuse to follow after him. For 
he does not ask that they cease one minute to think as jurists; he invites them 
to see everything that is in their thought, and everything toward which it tends. 

Among the sciences, law has a unique position, which is the source of all 
its difficulties. It has as its object a rule of conduct, but it claims the right to 
introduce itself into the pattern of positive facts. It has as its object a social fact, 
but it claims a right to impose itself on consciences and constrain them. 

How can jurists often avoid being disconcerted? They may be tempted to 
escape into a purely rational construction, banning from it the moral imperative; 
they were so tempted in the 18th century, but the peril seems definitely removed 
in our times. They can, on the other hand, dwell on strictly sociological explana- 
tions: the peril is more of the present; but it is, however, diminishing. Henry 
Levy-Bruhl, even if he has retained intact the faith of his followers and his 
family, cannot hide his present isolation;19 as for the system of Duguit, it has 
9, ARCHIVES DE PuiLosopuHie pu Droit (n.s.). DéoNTOLOGIE ET DiscIPLINE PROFESSION- 
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been so deeply modified by Bonnard and Réglade that it has ceased to be a 
positivism. 

Does this mean that all French jurists arrive at a harmonious synthesis of 
sociological observation and philosophical reflection? Certainly not. A minority 
of them deliberately refrain from any metajuridical speculation, limiting them- 
selves only to the description of the law in force: in their opinion, the jurist, 
because he is one, must reject any judgment of value, any appreciation of a moral 
order. Such is, at the end of his career even as at its beginning, the position 
of a French author, Georges Ripert, who last year vociferously reaffirmed his 
hostility toward natural law.11 

The majority, undoubtedly, like to add to their quick observation of social 
facts a Platonic homage to the principles of justice or of social order which are 
basic to the obligatory character of positive law. But they are tired of the 
oft-repeated discussion as to the existence of natural law, and they do not expect 
much from the philosophy of law, the usefulness of which in their daily work 
is not apparent to them. It is therefore in a completely empirical manner that 
they judge from day to day the expediency or the equity of the rules or the 
institutions which they have to know. When they wish to broaden their field 
of thought, they turn their efforts toward syntheses of positive law; they bring 
out its technical provinces or the main lines of its evolution. 

These views of details or of the whole do, of course, reflect an implicit 
philosophy. It is this philosophy which should be brought to light through a 
systematic study which would define and clarify it. 

One will be all the more successful in this if he makes use of juridical 
experience to see in what direction it is tending, and carefully analyzes all institu- 
tions to discover their true meaning. 

René THéry 
(Translated by Cuartes E. PaRNeELL) 


11. Les Forces Créatrices pu Droit (Paris 1955). 











NATURAL LAW TENDENCIES IN 
CONTEMPORARY GERMAN 
JURISPRUDENCE 


SINCE THE SECOND HALF of the nineteenth century most German jurists had 
been accustomed to consider as law every command of the state that claimed to 
be law. It was not until the terrible experience of the Nazi regime caused 
German jurists to raise again the question of the nature of law that they began 
once more to reflect upon the reality, the function, and the essence of natural 
law. In a recent article! Erich Fechner observes that the question of the nature 
of law and the so-called problem of natural law really are different designations 
for the same thing. He is undoubtedly right. The question of what law is, 
says Fechner, can be answered 


in two different ways. One says that law is an accidental order, determined 
by the respective historical circumstances and changing political and economic 
conditions. According to this answer, law is not something fixed and reli- 
able, but a relative phenomenon that is modified by changing conditions . . 
The other one maintains that law rests on eternal basic norms, founded in 
either reason or divine will. These norms endure from the beginning of 
time in uncontestable authority; they are independent of relative circum- 
stances and above all independent of the wishes and views of men. . . . This 
is the issue on which the so-called natural law debate has turned for more 
than two thousand years. It is the crucial point of all legal thinking. The 
history of legal philosophy is a seesaw between these two basic views. 


Fechner goes on to point out that in German legal philosophy since the 
Second World War one can distinguish two periods: during the first, natural 
law was advancing, and the term itself became fashionable and was accepted 
as a guiding criterion almost as a matter of course; in the second, however, 
natural law doctrine was forced to defend itself, while a good many jurists 
returned to the former habit of deriding any notion of a scientifically knowable 
natural law. The first period is characterized by a penetrating criticism of 
positive law, a criticism resulting in the affirmation of natural law. Character- 
istic of the second period is a no less penetrating criticism of the various tradi- 
tional schools of natural law, a criticism resulting in a deepening of the various 
views about the function and essence of natural law. 

In another recent publication? Erik Wolf attempts to clarify the present 
situation of thinking in the field of natural law, to put the various theories into 
systematic order and to analyze the different solutions of the problem. Wolf 
starts from the notion that the difference among theories lies in various concep- 
tions of nature as well as of law, since the idea of natural law obviously depends 
as much on one as on another. He distinguishes nine different theses about 
nature and again nine different concepts of law, each of which he links with 


1. Naturrecht und Existenzphilosophie, 41 Arcuiv rUr REecuTs- uND SOZIALPHILOSOPHIE 
305 (1955). 
2. Das ProBLEM DER NATURRECHTSLEHRE (1955). 
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a specific idea about natural law. Such ambiguity in the idea of natural law 
must necessarily lead to a multitude of theoretical conflicts and contradictory 
goals among those who apply the concept of natural law. Out of this great 
number of theoretical possibilities which Wolf demonstrates in a masterly fashion, 
we will select only a few which are particularly characteristic of the now pre- 
vailing views in Germany. 

One may distinguish two different currents in the natural law tendencies 
in postwar German jurisprudence, according to the position from which the 
question is raised: one group approaches the problem of natural law on the 
basis of traditional philosophical positions, while the other group approaches 
it from the basis of the problems and experiences of contemporary thinking. 

On the basis of traditional positions Neo-Thomism attempts to solve the 
problem of natural law. In Germany it has developed a theory usually called 
the Catholic doctrine of natural law. Its representatives in Germany today are 
primarily Johannes Messner of Vienna with his voluminous work on natural 
law, Ernst von Hippel of Cologne, and Giinther Kiichenhoff of Wiirzburg.5 
Another member of this group is the Viennese professor Alfred von Verdross, 
who formerly was strongly influenced by Hans Kelsen. In this connection one 
must also mention Heinrich Kipp, Arthur Wegner, Adolf Siisterhenn, and 
Valentin Tomberg, the latter a disciple of Ernst von Hippel. The Catholic 
natural law theorists see nature above all as the creation of God; and natural 
law as a law that results from the essence of creation and is recognizable by 
human reason. Natural law characteristically transcends positive law. Catholic 
theory conceives this transcending character of natural law as a reference from 
creation to the Creator: natural law is thus conceived metaphysically. As Wolf 
has shown, at the core of this doctrine is the problem of the basis of law, and 
both the faith in and the search after an absolute and timeless law. The doctrine 
faces the perennial antinomy between timeless natural law and the historical 
character of positive law. 

Over against the Catholic dunn: of natural law there is a Protestant theology 
of law—in part a deliberate and accentuated opposition. It does not always 
use the terminology and the concept of natural law, as evidenced, for instance, 
in a sensational article by the President of the Federal Supreme Court, Hermann 
Weinkauff.6 To some extent it even rejects the term and the concept; but 
the main intent and the fundamental approach are the same, irrespective of 
the terminological question. The most important representatives of the Protestant 
theology of law are Erik Wolf of Freiburg,?7 Walter Schénfeld of Tiibingen,® 
and Ulrich Scheuner of Bonn.9 In addition one should mention Hans Liermann, 
Ernst Wolf, and Hans Dombois. 


3. (2d ed. 1950). 

4. RECHTSGESETZ uND Naturcgesetz (2d ed. 1949) and ErmnrUnrunec In viz REcHTS- 
THEORIE (4th ed. 1955). 

5. NaTURRECHT UND CurisTenTuM (1948). 

6. Das Naturrecht in Evangelischer Sicht, 23 ZerrwENvE 95-102 (1951). 

7. RECHTSGEDANKE UND BiIBLIsSCHE WeisuNG (1948). 

8. GRUNDLEGUNG DER RECHTSWISSENSCHAFT (1951) and User viz GERECHTIGKEIT 
(1952). 

9. Kircue unp Recut (1950). 
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This Protestant theology of law has much in common with the Catholic theory 
of natural law. In both views the justice of positive law does not contain its 
own justification; both interpret transpositive law in metaphysical terms; both 
revolve around a central doctrine of the basis of law. Still, the Protestant theology 
of law does rot really recognize natural law in the sense of the Catholic theory: 
sinful, fallen man, according to its teaching, is barred from perceiving true justice; 
the sinful creature can know the norms of eternal law not from created nature and 
its essential order, but only through the word of the Creator himself. The 
Catholic theory of natural law, at any rate, is also based on anthropology, while 
the eternal law of the Protestant doctrine, as Erik Wolf points out, is founded 
in Christology. This eternal law is in a sense transcendent in inverse direction 
from that of Catholic natural law: it transcends God in the direction of man. 
The Word as a revelation of law stands in the midst of the world and of a history 
conceived as a process of salvation. The antinomy which here is to be resolved 
is that between Christian and worldly existence. 

Besides these two religious versions of modern German natural law thinking 
there are two other branches having their origin in philosophy: in the objective 
idealism of Hegel and the subjective idealism of Kant. Both Neo-Hegelians and 
Neo-Kantians raise the question of natural law—like the Neo-Thomists—from 
the point of view of tradition. It is significant that the label common to these 
three views is contained in the prefix “neo.” 

Neo-Hegelianism has taken little part in the discussion of natural law since 
the Second World War. In part this is the result of the heavy mortgage burden- 
ing Neo-Hegelianism, for some of its ideas were exploited politically by National 
Socialism. The most significant contribution of Neo-Hegelianism to the problem 
of the nature of law is the last work of Gerhard Dulckkeit of Kiel.19 In addition 
there is a paper by Karl Larenz of Kiel.11_ Erich Kaufmann of Bonn has not 
written on the ‘problem of natural law since he courageously professed the 
idea of law in his Hague lectures of 1935. The idea of natural law in modern 
Neo-Hegelianism is found mostly in a curious connection with the concept of 
history, a connection that, according to Erik Wolf, is usually alien to thinking 
about natural law. Erik Wolf points out that the historicity of law in the sense 
of its determining idea is here meant as the necessity of its development, which 
from the beginning has governed the history of law. In other words, historicity 
here does not connote change and transition but rather a perennial law of 
development that underlies all variety and mutation and recurs in all phenomena 
of law. If, in the eyes of Neo-Hegelianism, there can be a natural law, it would 
be transcendent with respect to positive law in the sense in which the unchange- 
ability of historical dialectic transcends the changeability of each moment in 
history. The center of such a theory would be formed by a doctrine about the 
idea of law. Such a conception of natural law of Neo-Hegelian variety is by no 
means the only way of getting from Hegel to an understanding of the problem 
of natural law. A still missing and badly needed interpretation of Hegel that is 
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founded on the object-logic might lead to new insights into the problem 
of natural law. 

The connection between natural law and the philosophy of history is to be 
found today not only among the few representatives of Neo-Hegelianism who 
seriously try to solve the problem of natural law. It also characterizes the thought 
of Heinrich Mitteis of Munich.12 Likewise, Thomas Wiirtenberger of Freiburg, 
although having some reservations with respect to the renaissance of natural law 
in our time, seeks to find in history typical legal norms. Not absolute in nature, 
they nevertheless constitute a more basic legitimizing of legal decisions in con- 
crete situations. 

Much greater than the influence of Neo-Hegelianism, in recent years, has 
been the influence of Neo-Kantianism on German legal philosophy. Neo-Kantian 
influence appears today in three different schools of thought about natural law. 
First, Kant’s subjective idealism has led to a theory which, following Rudolf 
Stammler, construes natural law along purely logical lines. This school is today 
represented by Jiirgen von Kempski.13 Natural law logically construed ultimately 
coincides, as Erik Wolf has pointed out, with the correct method of legal thinking, 
the logic of jurisprudence, since it is the quintessence of what is “correctly” 
thought or known. It transcends positive law in the sense of transcending the 
historical aspects, ethical principles, psychological compulsions, and sociological 
conditions which may become the respective content of law; in other words, it 
is pure form transcending substance, form for which the content is irrelevant. 
The central part of such a logically construed natural law is a theory of the funda- 
mental concepts of law; the crucial question is that of what law is logically 
possible and hence formally correct; the antinomy to be solved is one between 
actually observed substance and logically correct form. This antinomy originates 
in the presupposition of a world of being as conflicting with a world of oughtness. 

With this branch of Neo-Kantianism one may possibly—although only to a 
certain extent—group the attempts of Carl August Emge!4 to approach natural 
law. Emge is influenced not only by Kant but doubtless also by Nietzsche and 
the formalistic and axiomatic thinking of Hilbert. For Emge the ultimate basis of 
obligation of empirical law is the pure “idea” in which reality and normativity 
coincide, this idea being conceived as the highest a priori normative principle, 
the zero point in a system of logical categories which condition all facts. This 
a priori idea and any other a priori criteria derived from it by way of logical in- 
ference are logically necessary in the sense that they cannot be anything different 
from what they are. Emge’s path leads through a series of successive concretiza- 
tions in the realm of the real as well as in that of logical correctness from that zero 
point to the concrete situation in which positive law exists. He works with a 
transcendence pointing from the categorical into the empirical sphere. Emge, 
too, construes the transpositive origin of positive law in a logical way; and the 
central part of his legal theory is also a doctrine of the fundamental concepts 


of law. 


12. User pas Naturrecut (1948). 
13. NATURRECHT UND VOLKERRECHT (1948); Das Problem des Rechts und die Ethik, 
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A second branch of Neo-Kantianism has an utterly different idea, for it 
construes natural law ethically. On the basis of Kant’s philosophy, Rudolf von 
Laun of Hamburg in his famous address on Ethics and Law in 1924 had already 
predicted a renaissance of natural law theory. The idea which Laun first 
developed in this address—that the obligation of law could ultimately root only 
in a norm which the obligated person had in full substance given to himself— 
is later on consistently developed in Laun’s subsequent publications.15 What he 
considers natural law is always the autonomously posited and autonomously 
known law of individual consciousness which alone has obligatory force. Just 
as many Neo-Hegelians have exaggerated the objectivity of Hegel’s idealism, so 
Laun, who among the Neo-Kantians is the critic closest to Kant himself, pushes 
the subjectivity of Kant’s idealism to its ultimate possibilities. One may well doubt 
that in Laun’s doctrine of natural law there is still a genuine transcendence, since 
positive law too becomes obligatory, according to Laun, only through the indi- 
vidual consciousness of duty. At most, one may see here the consciousness of 
duty transcending the actual performance of duty. 

Laun’s principles of legal theory had already been fully developed before the 
Second World War. After the war, Helmut Coing of Frankfort1® sought to 
re-establish natural law in the sense of Kantian idealism. He leaned on the 
philosophy of values as developed by Max Scheler and Nicolai Hartmann. Start- 
ing with the value consciousness of man, Coing tries to discover a system of 
supreme ethical values of law and substantive principles of law which would 
constitute the criteria and legitimation of positive law. Coing’s natural law 
transcends positive law in the sense that the realm of consciousness and con- 
science transcends the realm of external conduct; but unlike Laun, he does not 
deny that the positive law outside this realm of consciousness is law; nor does he 
conceive it as mere projection or as an appeal to the inner sphere. 

Despite the many differences between Laun’s and Coing’s theories, they both 
have in common not only the basis of Kantian philosophy, but also the conception 
of natural law as an ethically obligatory order. The centerpiece of this ethically 
construed natural law is'a theory of the fundamental principles of law; the crucial 
question is which norms are substantively right. The antinomy to be solved is 
one between the practical concern that exploits the protection of legality and 
the ethos that seeks the path of morality. 

A third Neo-Kantian school of thought is to be found in Gustav Radbruch’s 
last works.17 Radbruch’s starting point is the double thesis that legal norms on 
the one hand are formed out of the stuff of social facts—which stuff thus enters 
into the idea of law—and on the other hand have obligatory force only because of 
the value inherent in these norms—which values legitimize and criticize all 
positive law. Transpositive law is the sum total of those principles of law which, 
as the expression of the idea of law, are inherent in and stronger than any positive 


15. E.g., REDEN unD AuFSATZE zUM VOLKERRECHT UND STAATSRECHT (1947). 

16. Dre OxsersTEN GRUNDSATZE DES Recuts (1947) and Grunpzicr per RECHTs- 
PHILOSOPHIE (1950). 

17. Gesetzliches Unrecht und Ubergesetzliches Recht, 1 SippEUTSCHE JuRISTEN ZEITUNG 
105-08 (1946); Gesetz und Recht, 12 StrurtcarteR RunpscHavu 5-10 (1947); Die Natur 
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rule. These principles of law, in Radbruch’s view, are not above but within posi- 
tive law. Any positive rule which does not express the idea of law, i.e., any act 
that contradicts transpositive law, does not have legal authority for Radbruch. 
Radbruch is envisaging a transpositive idea of law that transcends social data, 
factual necessities and purposes. He construes natural law, if we are to give 
this name to his transpositive law, in ontological terms. The centerpiece of his 
theory is, therefore, a doctrine of the fundamental structure of law. His chief 
question is the obligatory force of law. To answer this question, he must of course 
clarify the previous question of the substance of the idea of law. That substance, 
for Radbruch, is simply justice, seen in three dimensions as formal justice, the 
principle of the predictability or calculability of law, and suitability to ideal ends 
—dimensions among which there is continuous tension. A conflict between 
them is ultimately a conflict of justice with itself, or rather the inevitable debate 
of justice with itself which is essential to law. Without this antinomy there can 
be no law; its solution is the perennial task of law. The principle of predictability 
(Rechtssicherheit) argues in favor of a legal act which in fact may violate formal 
justice even though it may endeavor to realize that justice. But where there is 
not even this endeavor, or where the act violates justice in a degree unbearable 
to the individual conscience, positive law has to give way before transpositive 
law. The decision about this last question, as we gather from Radbruch, must 
be made in the realm of dialectic consciousness and individual conscience. 

This last idea is rejected by Hans Welzel of Bonn.18 Hans Welzel also con- 
strues natural law ontologically—in a certain way. His philosophical premises 
are quite different from those of Radbruch. That is why he does not envisage 
a dialectic tension between the ontological and the ethical conception of natural 
law, a tension which Radbruch sees not only in terms of a necessary difference 
(that much Welzel acknowledges), but also in terms of a necessary and ines- 
capable relation. Welzel rejects the value content of traditional theories of 
natural law and finally arrives at the assumption of a certain materio-logical 
structure in the object which he considers the guiding criteria of legal rules 
limiting the arbitrariness of legislators and embodying eternal truths. 

Radbruch and Erik Wolf—somewhat alike in their thinking—already went 
beyond the starting point of tradition and raised the question of natural law 
from the point of view of the time, that is from the existence of man, his inner- 
most core and his experience of himself. This latter approach wholly character- 
izes the work of Erich Fechner of Tiibingen,19 as well as that of Werner Maihofer 
of Wiirzburg.20 

Both approach the problem of natural law from the existentialism of Jaspers 
and Heidegger; both also have root in the realm of religion; both see the tre- 
mendous tension between the static doctrines of classical natural law and the 
dynamism of time; both are still groping, searching, and trail-blazing rather than 
quietly observing things from a fixed point of view. Fechner opposes a natural 
law with a developing substance to a natural law with fixed substance and a 


18. NaturRECHT UND MATERIALE GERECHTIGKEIT (1951). 
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natural law with changeable substance. Man participates in this developing 
natural law through acts of distinction and decision; at the risk of his existence 
he tries out the tenability of something new. The risky decision on values which 
again and again confronts man in this developing natural law is, according to 
Fechner, part of man’s essence. The existential necessity of choice springs pre- 
cisely from the regularities and conditions of the social sphere. Maihofer, one 
of Erik Wolf’s disciples, distinguishes between existential (subjective) and institu- 
tional (objective) natural law; he tries to construe natural law as a right of 
human existence. Thus interpreted, natural law expresses the ego-existence 
(Selbstsein) of an individual in his uniqueness as well as the qua-existence 
(Alssein) of a person in society, inasmuch as he participates in typological situa- 
tions qua father, qua husband, qua doctor, qua judge, qua citizen, gua neighbor, 
etc. 

This brief survey could cover only the most important currents of natural 
law theory in contemporary Germany and only the most important theoreticians 
and their books. But however short, the survey serves to show that the problem 
of natural law is today the center of the theoretical discussion of law in Germany. 
If one adds that the highest German courts—the Federal Constitutional Court 
and the Federal Supreme Court—have adopted natural law ideas in some of 
their basic decisions, one perceives that Rudolf Laun’s prophecy of 1924—that 
natural law would be reborn in Germany—is about to be fulfilled. 
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NATURAL LAW IN ITALY IN 
THE PAST TEN YEARS 


In 1947 Grorcio Det Veccuto, the best known and leading figure among the 
Italian philosophers of law, took up again the publication of the Rivista Inter- 
nazionale di Filosofia del Diritto, a periodical which the Fascist anti-Semitic 
laws had taken from him in 1938. On reassuming the direction of the periodical 
he wrote: “We would like to appeal for a return to the eternal idea of natural 
law, to that pure principle of justice which rises above the contingent vicissitudes 
of positive legislation as a permanent criterion, and which alone, if it is respected, 
can lead men to a true and lasting peace.”! 

The old master of Italian juridical philosophy was interpreting in these words 
a widely diffused state of mind easily explainable in the aftermath of the world 
conflict and of the civil war which in Italy accompanied the final phases of the 
war. If, in fact, as a few pages further on in the same review another old and 
illustrious student of juridical philosophy—and a positivist adversary of natural 
law—wrote, “There are moments—and they cannot be rare in the life of anyone 
who has the habit of reflecting on problems such as those of justice and law, 
which are so serious and which impinge so closely on everyone’s fate—there are 
moments in which one feels himself attacked by the emptiness of that doubt, 
which is not only that of skepticism, but is innate in every form of criticism of 
experience, moments in which one would quite willingly lean toward repose and 
comfort in those consoling doctrines which, far from exciting doubts, try to 
placate them, and far from insisting on the problematical nature of concepts, 
like that of justice, try to give a fair reply to all questions.”2 Surely one of 
those moments was— and for the Italians more than for any other nation — 
that which followed the war and the disappearance of the Fascist regime. The 
tragic and direct experience, on the one hand, of the iniquities of a positive 
legislation, as in the racial laws, indifferent to the universally acknowledged 
and essential rights of the human being, and of the frightful consequences to 
which the politics connected with that legislation had led, and on the other 
hand, the spectacle and the threat of other regimes similar in nature—these 
things clearly called for the finding of judicial principles valid not merely because 
of their positive force due to the authority of the State. They made one hope 
that the new laws which Italy was preparing to write would be inspired by these 
principles. Meanwhile, a problem which had frequently confronted Italian 
jurists and those of many European states in the recent past still appeared urgent 
—that of the conduct of someone asked to apply a law which his moral conscience 
makes him consider unjust. 

Moreover, the Italian philosophical environment—dominated at the end of 
the last century and the beginning of this one by positivism and then by historical 


1. Premessa alla Terza Serie, 24 Rivista INTERNAZIONALE DiI FILOSOFIA DEL Diritto 3 
(1947). 
2. Alessandro Levi, La “Giuridicita” nella Filosofia Tomistica e Neotomistica, 24 id. 86. 
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idealism, and opposed to the idea of natural law—had been profoundly altered.3 
The crisis of idealism showed itself in the dispersion of its old adherents in various 
contradictory directions, among them that of Catholic spiritualism* linked with 
the fortunes of political Catholicism which seemed to many the surest defense 
against the menace of communism. This Catholic trend, without declaring 
itself on the side of Thomistic positions and without therefore embracing the 
official Catholic doctrine of natural law, could not (because of the central 
position in its philosophy of the concept of person and because of its links with the 
thought of Antonio Rosmini, during the last century one of the most positive 
proponents of natural law) fail to be sympathetic with this rebirth of the idea 
of natural law, in spite of the historical scruples of some of its representatives. 

In addition, the renascence of Catholic thought strengthened and spread 
Neo-Thomism, which had kept alive the Catholic tradition of natural law, even 
though there are rare signs of it in the prewar period; and in fact Giorgio Del 
Vecchio began to draw nearer to Thomistic philosophy while yet remaining 
faithful to the original Neo-Kantian basis of his thought. It was Del Vecchio 
who had, at the beginning of the century, in the era of dominant positivism, 
defended the universal value of natural law and to whom as early as 1934 Pope 
Pius XI had written, through the then Cardinal Pacelli, that in his books he 
pointed out “substantial elements of that philosophia perennis which . . . is satis- 
fied by the nourishment of the eternal wisdom.”’4 

In fact, in the purely philosophical field, in which Catholic spiritualism is 
accompanied by other active and efficacious currents of thought, from existen- 
tialism to Marxism and logical neo-positivism, which now seems in great vogue 
3. A full account of the attitude of Italian juridico-philosophical thought concerning 
natural law in the immediate postwar period can be found in Di Carlo’s Sostenitori ed 
Avversari del Diritto Naturale, 17 In Crrcoto Grurwico L. Sampoto 7-26 (1946). 
* The term “spiritualismo,” here translated “spiritualism,” is a term of particular significance 
in Italian and, indeed, Continental philosophical thought, and must be interpreted with 
care. The first caution is to avoid any association with such English terms as spiritualism 
and spirituality, the first with its “psychic,” the second with its “ascetical” connotation. 
Spiritualism in European. philosophy is basically the doctrine that all reality is “spirit”; 
that is, an active, present principle, and that there is no being which is conceivable apart 
from this principle. Spirit in turn generates the forms of actual existence, either by a con- 
tinuous process, as in historical spiritualism; by an ultimate self-generative act called autoch- 
thesis, as in actualism; or by a personal creative act as in theistic spiritualism. The basic 
categories of spiritualism are act and presence; between them these exhaust the realm of 
existent forms. (This note is presented by A. R. Caponigri.) 


4. The ideas of Del Vecchio on natural law appear, it may be said, in all his works in- 
cluding the very diffuse Lezioni di Filosofia del Diritto and the equally well-known Giustizia. 
Among the recent articles devoted to this point I recall Dispute e Conclusioni sul Diritto 
Naturale, 26 Rrvista INTERNAZIONALE DI Fitosoria DEL Diritto 155-62 (1949), which 
had already appeared in 1 IustiT1a 3 (1948) with the title Le Concezioni Moderne del 
Diritto Naturale and which was later included in the volume Diritto Naturale Vigente, of 
which I shall speak later; and Mutabilita ed Eternita del Diritto, 5 Jus 1-14 (ns. 1954), 
which is without doubt the most valuable writing on natural law inspired by Catholic princi- 
ples which has appeared in recent years. See in addition Essenza del Diritto Naturale, 29 
Rivista INTERNAZIONALE DI FitosoFIA DEL Diritto 18-24 (1952). The thought of Del 
Vecchio and other authors on natural law is set down by Artana, Contributi alla Rinascita 
del Diritto Naturale, 26 Rivista INTERNAZIONALE DI FiLosoria DEL Diritto 419-49 
(1949); see also Vmax, La Firosoria Grurmica pt G. Det Veccuro (Milan 1951), or in 
shorter form, Aceti, IJ Piz Recente Pensiero Filosofico-Giuridico di G. Del Vecchio, 5 Jus 


259-78 (n.s. 1954). 
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among youth—currents which all criticize and refute the idea of natural law— 
this idea appears to’arouse less favor than among the jurists: they in turn were 
in the past no less bitter critics of natural law because of the almost complete 
domination among them of juridical positivism. The most eloquent proof of 
this renewed interest on the part of many Italian jurists in natural law can 
be found by running through the indices of the two officially Catholic law 
reviews: Jus, of the Catholic University of the Sacred Heart in Milan, and 
Iustitia, of the Union of Italian Catholic Jurists. jus frequently prints articles 
dedicated to natural law; and Justitia, in its first number (1948), opened a dis- 
cussion of the “basic problem” which faces the conscience of the Catholic jurist 
when confronted with a law which may not conform to the principles of his faith. 
Numerous articles on this point anticipated the exhortation made by the Pope to 
Catholic jurists to examine thoroughly the problem of the conduct of the jurist 
in regard to unjust laws. 

In a discourse directed to the delegates to the first Congress of the Union of 
Catholic Jurists, on November 5, 1949, Pius XII drew attention to “the unsolved 
contrasts between the noble concept of man and law according to Christian prin- 
ciples . . . and juridical positivism,” pointing out the conflict of conscience which 
arises for the Catholic jurist “who strives to keep faith with the Christian concept 
of law . . . particularly when he is in the position of having to apply a law which 
his own conscience condemns as unjust”; but already in the Encyclical Summi 
Pontificatus (1939) and in the Christmas radio address of 1942 the Pontiff 
had reaffirmed the eternal validity of natural law, and the Italian Catholic jurists 
were at that time already turning toward its re-evaluation. Since 1947 one writer 
has strongly vindicated the juridical quality of natural law, a quality which he 
on the other hand denied to the laws whose content was opposed to it;5 and 
another writer has devoted an entire volume to the problem of the unjust law.6 
Meanwhile, in the review Justitia, the discussion of the same problem was growing 
intense. This then formed the focal point of the “workshop” held near Varese 
in June, 1949, by the Union of Catholic Jurists on the theme Effective Natural 
Law, a theme which expressed with polemic evidence a clear-cut point of view. 

Both the conclusions of the delegates to the workshop and the writings which 
appeared from 1948 to 1951 on this point in Justitia, along with the text of the 
Pope’s speech and the article of Del Vecchio mentioned above which serves as 
an introduction, were collected in a volume published in Rome in 1951 which 
has as its title the theme of the workshop, Effective Natural Law. This is rather 
useful for anyone who wishes to form an idea of the opinions of the Italian 
Catholic jurists on this question ;7 it is useful even if the impression which emerges 


5. Domenico Barbero, in the work Dmitto £ Stato (Milan 1947), then condensed as an 
“introduction” in S1istEMA IsTITUZIONALE DEL Diritto Privato (4th ed., Turin 1955) 
with the title “Diritto e Legge” and, with the same title, in the volume Stup1 pr TEORIA 
GENERALE DEL Diritto (Milan 1953). In this last named volume see also the text of the 
lecture given by the author in 1952 in the Catholic University of Milan, previously printed 
with the title Rivalutazione del Diritto Naturale, 3 Jus 491-507 (ns. 1952). 

6. Paoto Gum, La Lecce Inciusta (Rome 1948). 

7. The contents of the book have been set down and summarized in the article by G.B.P. 
(Giorgio Balladore Pallieri), Diritto Naturale Vigente, 3 Jus 144-47 (n.s. 1952), and some- 
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from it is, to use the words of one of the most authoritative participants in the 
meeting, that among the delegates there exists, in regard to the effectiveness of 
natural law, “a remarkably surprising disparity of points of view,”8 and (once 
again having recourse to the words of another participant in the discussion, the 
Jesuit Father Lener®) “a profound disorientation” caused by the conflict which 
is held to be ineluctable between the asserted truth of natural law and the 
dogmatic principles and practical exigencies of positive jurisprudence. Of the 
21 Italian jurists whose opinion is reported in the volume,!9 certainly not all and 
indeed not many accept what ought to be, according to the title of the volume, 
the thesis of all of the contributors: that natural law has a vitality of its own, 
above and beyond law imposed by the State. It would take too long to give 
here the individual theses, even in the form of syntheses; but certainly while 
manifestly everyone feels the problem of the duty of the conscience confronted 
with unjust law to be “a basic problem” (this was the title of the article which 
first appeared anonymously but in fact written by Santoro Passarelli, which began 
the discussion in Justitia), it is equally evident that almost all are aware of the 
danger that would be imminent in basing the principle of verifiability by the 
citizen of the legitimacy of the laws of the State, with the consequent renuncia- 
tion of what, at least in continental European countries, is considered an 
essential requisite of law, its certitude. 

And it is significant that, among those who show themselves most troubled 
about accepting the radical solution of the full effectiveness of natural law, 
there are a philosopher, a constitutionalist trained in philosophy, and a historian: 
Giuseppe Capograssi, Carlo Esposito, and Ugo Nicolini, who, better than the 
jurists themselves, could, although for different reasons, see with great pro- 
fundity into a problem whose terms seem simple but which excludes any simple 
solutions (which are, however, not lacking in the volume). Nicolini, in particu- 
lar, who in several works!1 examined the problem of the unjust law historically, 
has more concretely and indeed with more historical sense taken up a problem 
which easily leads to anti-historical solutions. 

Effective Natural Law, in short, rather than proposing a solution, defines in 
all its complexity a problem which remains unsolved; and this is so true that even 





what more amply and critically in the article by Uberto Scarpelli, Diritto Naturale Vigente ?, 
9 OccmenTE 99-123 (1953). For a critical revaluation see Giuseppe Marchello, Sul 
Diritto Naturale Vigente, 18 ANNALI DELLA FacottA Grurwwica DELL’UNIVERSITA DiI CaM- 
ERINO 163-77 (1951). 

8. Barbero, Rivalutazione del Diritto Naturale, cited in 3 Jus 492 (n.s. 1952). 

9. Salvatore Lener, La Certezza del Diritto, il Diritto Naturale e il Magistero della Chiesa, 
1 Stupr Grurwicr In Onore pr F. CarneLutti 345-87 (Padua 1950). Such an essay is 
also noteworthy as a very strictly orthodox manifestation of Catholic thought in this con- 
nection. 

10. R. Angeloni, G. Astuti, D. Barbero, G. Bozzetti, G. Capograssi, F. Carnelutti, V. 
Chieppa, V. Del Giudice, G. Del Vecchio, F. M. Domineds, F. Di Piazza, M. Elia, C. Espo- 
sito, P. Frezza, G. Graneris, G. Grosso, S. Lener, G. Morelli, U. Nicolini, U. Radaelli, F. 
Santoro Passarelli. 

11. Ix Principio pt LecatiTA NELLE DemocraziE ITALIANE (Milan 1947); Certezza del 
Diritto e Legge Giusta nell’Eta Comunale, 4 Stupt Grurmict In OnorE pr F. CARNELUTTI 
293-310 (Padua 1950). 
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among the Catholic jurists themselves the discussion continues.12 The same 
uncertainties arise to perplex those who see the matter from the opposite point 
of view, who, convinced of the necessity first of all of the certitude of law and 
therefore of the bond between the judge and the rule of positive organization, 
cannot deny the difficulties which that concept implies and who would like 
to find a way to reconcile the antithetical requirements of certitude and of the 
justice of the law.13 

Taking part in the debate which developed in Justitia was Francesco Carne- 
lutti, a Catholic jurist, Honorary President of the Union of Catholic Jurists and 
the most widely known of Italian jurists. But his article,14 even though it recog- 
nizes the “basic problem,” did not seem to try to identify the problem with that 
of the conflict between positive law and natural law. This conflict was, according 
to him, rather between law and fact, since law by its nature never perfectly 
equals fact, which can always be presented as an exception in relation to any 
law whatsoever: a profound and undeniable truth, the discussion of which, how- 
ever, avoided the matter of the problem which the promoters of the debate 
had intended to impose on it. And in truth Carnelutti, although he is most 
Catholic (besides his very many famous works on jurisprudence, he has also 
written a Meditation on the Ave Maria, an Interpretation of the Pater Noster, 
and Glosses on Matthew’s Gospel), has only recently and with some uncertainty 
and reservation been disposed to accept what is indeed a main point in official 
Catholic philosophical-juridical thought: belief in natural law. As late as 1939, 
in the volume Metodologia del Diritto,15 and more decisively in an article with 
the almost irreverent title Natural Law?16 he had denied on logical grounds that 
there could be any law other than positive, since what stands above the law could 
not be law. Nevertheless, in the same pages of the Metodologia in which the 
concept of natural law was attributed to an unpardonable misunderstanding, he 
spoke of ethical laws which stand above the law and of “rules which the 
lawmaker must observe . . . laws which are the highest and the most difficult 
to grasp and in connection with which it is understood how nature which estab- 
lishes them can be nothing but a divine order.” But Carnelutti too must have 
been attracted by that dialectic of ideas which leads those who approach or return 
to Catholicism, for extra-philosophical or irrational reasons, to embrace its entire 
philosophy little by little, even if reluctantly at first. It was precisely 
while praising St. Thomas Aquinas that Carnelutti, thanking God for having 
permitted him to move beyond the convictions expressed in the Meto- 
dologia, declared that the law is “truly natural” in that it is born of morality, 
and that natural law “is such all the more because it is revealed to the conscious- 


12. Consult for example Dominedd, Giurisprudenza dei Valori, 1 Srupt Gruripicr IN 
Onore pr F. Carne.tutti 469-87 (Padua 1950); Garbagnati, Il Giudice di Fronte alla 
Legge Ingiusta, 2 Jus 431-50 (n.s. 1951). 

13. A typical expression of this perplexity is the article by Ettore Favara, Il Problema della 
Legge Ingiusta, 4 Scrrrt1 Grurmici In OnorE pi ANTONIO ScraLoja 201-16 (Bologna 1953). 
14. Legge e Fatto nel Problema Fondamentale, 2 Iustit1a 17 (1949); also in Dieitto 
NATURALE VIGENTE 89-97. 

15. 29-30 (Padua 1939). 

16. In the review 406 Nuova Antotocia 144-50 (1939). This is a polemic reply to the 
Jesuit Father Messineo who had criticized in Civilt@ Cattolica the condemnation of natural 
law contained in the Metodologia. 
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ness of man as an ethical, supernatural and infinite principle.”17 The echo of 
the famous words of St. Thomas is evident. But an explicit “conversion” on 
properly juridical grounds did not take place until 1951 when, with an article 
which caused considerable comment, he came to speak of a “complex of rules 
which appear to be born in the world of the spirit just as plants are born in 
the world of nature,” defining this complex expressly as “natural law” and 
pointing out in various aspects of juridical life the proof of the insufficiency of 
positive law.18 Some uncertainty and some reservations persist, but the immanent 
logic of the Catholic position forces the jurist to accept natural law. Although 
regarding it as no less “pharisaical” than positive law and foreseeing the end 
of both of them since they are both morally deficient, he is henceforth convinced 
that “if it does not conform to natural law, positive law cannot function.”19 

I have dwelt at some length on the case of Carnelutti both because of the 
authoritative position he enjoys in the field of Italian judicial studies and the 
impression which the evolution of his thought has made, and because this evo- 
lution is characteristic of a large part of Italian culture other than in judicial 
matters and even in the political life of Italy. In politics there are now diffused 
and becoming increasingly dominant in common thought ideas such as that of 
natural law, of Catholic origin, which have inadvertently worked their way ‘into 
surroundings at the outset indifferent and hostile. These ideas are accepted 
today perhaps without full awareness of the scope of such an acceptance, the 
nature of which is extrinsic and contingent. 

Thus, even if the number of volumes devoted specifically to natural law is 
small,20 anyone who leafs through the Italian juridical reviews, the collections 
of studies in honor of this or that master, or the acts of congresses and conven- 
tions, frequently comes across articles having natural law as their theme.2! 


17. La Cristi del Diritto, 12 Acta Acapem1az Sanctrt THomarE Aguinatis (1946); also 
in GIURISPRUDENZA ITALIANA (1946); then reprinted in 2 Discorst INTorRNo AL DiittTo 
80-82 (Padua 1953). 

18. Bilancio del Positivismo Giuridico, 1 Rivista TRIMESTRALE Di Diritto Pussiico 281- 
300 (1951; also in 2 Discorst INtTorNo at Dieitto 241-60 (Padua 1953). 

19. La Morte del Diritto, La Crist pet Diritrro 184 (Padua 1953) ; 2 Discorst INntoRNo 
AL Diritto 284. 

20. Of great bulk but of little originality is the work by G. B. Biavaschi, In Diritto 
NATURALE NEL MODERNO PENSIERO FiLosorico-Giuripico (Udine 1953); the little book 
by Nino Nava, Morte £ Rinascita DEL Diritro Naturate (Modena 1953) is not particu- 
larly noteworthy. 

21. Without pretending to give a full list of these writings, we add to those already men- 
tioned: Lorenzo Mossa, La Rinascita del Diritto Naturale dopo la Catastrofe dell’Europa, 
2 Nuova Rivista prt Dirirro ComMERCIALE 77-86 (1949); Biondo Biondi, Scienza Giu- 
ridica Come Arte del Giusto, 1 Jus 145-76 (n.s. 1950); and also Esistenzialismo Giuridico 
e Giurisprudenza Romana, 1 id. 107-18, and in 1 Stupr Grurmricr In Onore pi F, Carne- 
LuTt1 97-115; Cicala, Ordine Giuridico e Ordine Morale nella Parola dell’Augusto Pontefice, 
61 In Dieitro Eccresiastico 42-47 (1950); Custmano, In FonDAMENTO DELLA GUERRA 
NEL Diritto NaTuRALE (Messina 1952); Vincenzo Sinagra, Esistenza e Validita del Diritto 
Naturale, 24 It Crrcoto Grurmico L. Sampoto 265-95 (1953); Nino Nava, Il Diritto 
Naturale come Struttura della Persona, I PropLEMI ATTUALI DELLA FILOSOFIA DEL DiriTTo 
99-105 (Milan 1954); Pizzorni, I] Vero Concetto del Diritto Naturale, 7 Sapienza (1954) ; 
Bettiol, Dal Positivismo Giuridico alle Nuove Concezioni del Diritto, 5 Jus 189-95 (ns. 
1954)— interesting for the polemic points in connection with Kelsen, whose fame in America 
is attributed by the author to the fact that there does not exist in the United States “a true 
scientific foundation for the law.” 
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Most of these articles are favorable to natural law and welcome with satisfaction 
its renaissance, although the subject seemed as recently as fifteen or twenty years 
ago to be buried forever among the memories of a remote past. 

In addition to some works which consider natural law objectively in one 
of its special aspects22 or which appraise its prospects in the framework of 
the direction of contemporary thought,23 we must now take note of the critics, 
the adversaries of the renewed natural law movement. Strange as it may seem, 
they are not found principally among the numerous idealists to whose thought 
historicity is essential. Confronted by the phenomenon of the rebirth and the 
new success of natural law these latter have been silent up to now; and some 
of them, by their adherence to Catholic spiritualism have even been led to the 
threshold of natural law by that inexorable dialectic of ideas, which, in the 
realm of Christian philosophy, carries one inevitably if unwittingly from Augus- 
tinian positions, which are easily accessible to idealists “of the right,” to Thomistic 
positions. There is, for instance, the case of one of the best and most authoritative 
representatives of Catholic spiritualism, Felice Battaglia, who in the past was 
not led by the idealistic and historical origin of his thought to consider sympa- 
thetically the idea of natural law, and who recently wrote words which express 
without question the need for receptivity to values which in law transcend those 
imposed by the simple fact of the positivity of the law, maintaining that the law, 
which is “jussum in its original aims wants to be justum at the peak of its 
conscious function, in the aggregate goals of life.”24 

Still the positivists persist in opposing natural law: both those of the old 
school who have survived the violent assaults which idealism had carried out 
against their positions in the past, and the followers of logical neo-positivism, 
many of whom turn their attention to juridical problems examined in the light 
of analytical philosophy. A representative of the positivism which we might 
call classical in its criticism of the new doctrine of natural law, is an old and 
illustrious legal philosopher, Alessandro Groppali,25 who vigorously ascribes to 
positive law alone the character of juridicity (he, too, pointing out in this 
respect the uncertainty and perplexity mentioned by the Catholic jurists), and 
fears that the Catholic thesis of the illegitimacy of laws contrary to natural law 
may be pushed so far as to want to give to the Constitutional Court the power 
to verify the conformity of the laws, not only to the written constitution, but also 
to the natural law. These ideas, even though he does not say so, have been 
proposed indeed by some writers?6 on the rather questionable presupposition that 
22. In its relation to canon law the following study it, but from different points of view: 
Giuseppe Olivero, Diritto Naturale e Diritto della Chiesa, 61 It Diritto Ecciesiastico 
1-41 (1950); and Enrico Di Robilant, Sicniricato peEL Dirirto NATURALE NELL’ORDINA- 
MENTO Canonico (Turin 1954). 

23. Goffredo Quadri, Giusnaturalismo 1950, 31 Rivista INTERNAZIONALE DI FILOSOFIA 
DEL Dierrro 106-16 (1954), and I Problemi Attuali della Filosofia del Diritto, 31 id. 
m4 "Behe Tendenze della Filosofia del Diritto, 9 Rivista TRIMESTRALE Dr DiriTTo 
E pt Procepura Civire 246-51 (1955); also in Scrirt1 DELLA Faco.tA Grurmpica DI 
Botocna In Onore pi U. Bors (Padua 1955). 

25. By Groppali, see Diritto Naturale e Diritto Positivo, 1952 Eco petia Grustizia; and 
Il Diritto Naturale e la Corte Costituzionale, 30 Rivista INTERNAZIONALE DI FILOSOFIA 


pEL Diritto 38-50 (1953). 
26. For example, Garbagnati, in the article mentioned in 2 Jus 148-49 (n.s. 1951). 
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the Constitution, having accepted certain principles of natural law, meant to 
accept the whole doctrine. On the political plane also these ideas present grave 
difficulties because placing an ulterior order of values above that expressed in 
the written constitution would open the way for analogous demands on the part 
of supporters of other ideologies maintaining a different concept of justice. This 
is a tendency which has already been apparent in several politicians, who claim 
that the concept of constitutionality is not to be understood as purely juridical. 

Different in its arguments but analogous in substance is the criticism which 
Norberto Bobbio, one of the most authoritative philosophers, applies to the 
doctrine of natural law. Taking his cue from the recent Italian translation of 
a volume by d’Entréves, Natural Law, written originally in English, and from 
the publication of other English works on natural law, Bobbio has shrewdly 
discussed the legitimacy of such a law,27 bringing out clearly that to the exigency 
of an objective ethic affirmed by the natural law proponents, there simply never 
is a corresponding formulation of indisputable maxims of conduct, universally 
valid, which do not succumb to any historical change. 

But it is not for this reason that the adversaries of natural law fail to appre- 
ciate the demand, expressed by the natural law philosophers in a radical form, 
for an ideal of justice above the law which is effective from the mere fact that 
it is in civitate posita: the favor which the “institution” theory enjoys among 
many jurists and philosophers does not cause the attribution of the character of 
juridicity to laws diverse from those of the State to encounter grave obstacles, 
and therefore it does not cause one to consider scandalous the thesis of a 
juridical provision not only not ordered by the State but superior to the State. 
This is so even though there is no admission necessarily of a juridical order which 
is universally and absolutely valid, an idea repugnant to the historical approach 
which has inspired much of Italian culture. 

Even more appreciated is the demand, both political and moral, that legis- 
lators and the State in general respect the essential rights of the person, even if 
these latter are understood on a historical rather than rationalistic or naturalistic 
level, and even if their positive formulation is required in order to accept 
their juridical character and force. As will now be more clearly seen, this is 
what Groppali does; likewise Scarpelli, 2 young magistrate who follows the 
analytical philosophers and is close to the thought of Bobbio; and Bobbio himself 
does not deny entirely the need for a criterion of evaluation for historical law, 
provided that this criterion does not assume the form of an absolute or purely 
rational idea.28 

Catholics and others, natural law proponents and historical or positivist think- 
ers are moreover all agreed, though moving from diverse premises, in affirming the 
necessity of respect for the fundamental rights of man. They are on this point 
opposed to the spokesmen of totalitarian states. In 1946, when the assembly 
which was to give Italy its new republican constitution began its work, the Jesuit 
Father Messineo declared that the original rights, borne by the person in his own 
free and spiritual being and never to be violated even by constitutional and 


27. Sul Diritto Naturale, 45 Rivista pi Firosoria 429-38 (1954). 
28. Tzorta DELLA SciENzA Giurwpica 36 (Turin 1950). 
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authoritative power, are protected by an invariable natural law.29 From a 
historical point of view, on the other hand, Vincenzo Palazzolo soon afterward 
examined the significance of the declarations of the rights?0 in order to draw 
from them the “real social and human basis” and “to clarify the most important 
tendencies of contemporary constitutional life’; and Felice Battaglia, who in 
1946 had again published his Carte dei Diritti which had been postponed for 
t 2 addition of the Charter of the United Nations, was in 1950 studying the 
international protection of human rights.31 His collection of charters was 
prefaced by an essay, I Diritti Fondamentali dell’Uomo, del Cittadino e del 
Lavoratore,32 and he had at the printers a study, Libertad ed Uguaglianza nelle 
Dichiarazioni Francesi dei Diritti dal 1789 al 1795.33 Also in 1950 Giuseppe 
Capograssi was explaining the Dichiarazione Universale dei Diritti dell’?Uomo, 
written in 1948, reaffirming its practical juridical value.34 Father Messineo had 
already written on this last work.35 

Also published in 1950 is a fuller study of a similar nature, the volume by 
Massimo Curcio, La Dichiarazione dei Diritti delle Nazioni Unite,36 as well as 
an essay by Giovanni Ambrosetti,37 which attempts to find the link between the 
rights of man and the historical concepts in which they must be rooted. In 1951 
we find a work by Arturo Carlo Jemolo, a jurist and a rather well-known 
historian, foreseeing the foundation of human rights in the conscience of the 
people and in custom.38 We find also a lecture by Bobbio to the students of 
the Turin Military School39 and finally an article by Groppali,49 which affirms, 
in conformity with his positivist convictions, the necessity for even the funda- 
mental rights of man to be positively recognized by the juridical structure because 
they can be made to have value. But he certainly does not deny their character 
of “natural and primary exigencies” which in a certain sense force the State to 
recognize them. 

It is therefore not in the name of the omnipotence of the State—or even 
simply of the absolute pre-eminence of the rules imposed by the State over any 
other rules whatever—that the jurists and philosophers who deny natural law 


29. I Limiti del Potere Costituente, 97 La CrvittA Cattoxica 400-09 (I 1946). 

30. CoNSIDERAZIONI SULLE DICHIARAZIONI DEI Direitt1 (Milan 1947). 

31. La Protezione Internazionale dei Diritti Umani, 17 Rivista pr Stup1 Po.iticr INTER- 
NAZIONALI 233-47 (1950), and under the title Werso Una Nuova Fase della Protezione 
Internazionale dei Diritti Umani, in 1 Stupt in Onore pr A. Cicu 65-81 (Milan 1951). 
32. Le Carre per Drerrtr 13-36 (2d ed., Florence 1946). 

33. (Bologna 1946). 

34. “La Dichiarazione Universale dei Diritti dell’?Uomo e il Suo Significato,” in the little 
work DicHIARAZIONE UNIVERSALE DEI Diritt1 DELL’Uomo 9-20 (Padua 1950). 

35. La Dichiarazione Internazionale dei Diritti dell’?Uomo, 100 La Crvu.tA CatrTouica 
380-92 (II 1949); see also I Diritti dell’Uomo e VOrdinamento Internazionale, 100 id. 
493-504 (III), 32-45 (IV); and La Persona Umana e l’Ordine Internazionale, 100 id. 
493-503 (IV), both by the same author. 

36. (Milan 1950). 

37. Il Problema dei Diritti Umani e VEsperienza, 17 ANNALI DELLA FacoLTA DELL’UNI- 
VERSITA Dt CAMERINO 125-60 (1950). 

38. I Diritti Umani nella Coscienza Sociale, 28 Rivista INTERNAZIONALE DI FILOSOFIA 
DEL Dirrtto 489-95 (1951) 

39. La Dicutarazione UNIVERSALE Det Dmirtti DELL’Uomo (Turin 1951). 

40. JI Diritti Naturali nella Costituzione della Repubblica Italiana, 28 Rivista INTER- 
NAZIONALE DI Fitosoria DEL Diritto 410-20 (1951). 
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intend to limit the nature of juridicity to positive rules alone. The dangers of 
identifying the State with absolute value are, because of bitter direct experience, 
present to all Italians to such a degree that, as has been seen, not even the 
idealists of Gentile’s school are opposed to the rebirth of natural law, though 
their doctrine could indeed once again lead them to such an opposition. Nor 
do the positivists, both old and young, mean to deny the aspiration of men to 
a set of laws better than the positivistically effective one; they do not exclude 
the possibility of an evaluation of these laws on the basis of a higher justice. The 
leader of Italian positivism himself, Roberto Ardigé, spoke moreover of “social 
idealities,’ born of the very psychology of society and destined to work on the 
evolution of ethical and juridical rules. Even less do these writers doubt the 
necessity of respect for the basic rights of man even when they are conceived as 
historically determined. What prevents the admitting of a natural law which 
is effective above and beyond positive legislation is the necessity of not giving 
up the certitude of the law and of freeing the application of the law from 
any subjective evaluation—an obvious source of error and arbitrariness that 
might allow abuses no less serious than those committed by the totalitarian 
states. This necessity is somewhat more strongly felt in the countries of 
continental Europe than in the Anglo-Saxon areas where the juridical conscience 
of the citizens has by long tradition been prepared for the great scope of the 
powers of the judge. Besides—and here the problem clearly reveals the political 
and ideological character which is at its base—the Catholic belief in the identity 
of natural with divine law, and even more with the interpretation of divine law 
given by the Church of Rome, arouses in non-Catholic jurists and philosophers 
an understandable reaction to the political developments which that identification 
may lead to, particularly in a land like Italy, where the problem of the relation- 
ship between State and Church is today even more delicate than ever because 
of the new position to which Catholic political forces have been carried by 
the fact that in them is recognized the only effective opponent to communism 
when it loomed before most Italians as a huge menace. Beyond the considera- 
tions of a philosophic nature concerning the validity of the doctrine of natural 
law on the speculative plane, and beyond the considerations of a juridical nature 
concerning the value of the certitude of the law—what often determines in the 
last analysis the taking of a position for or against natural law is the fact that 
the natural law doctrine reborn today is Catholic and its acceptance or its denial 
implies, potentially at least, certain political consequences. 

While there have been no recent studies specifically on natural law in ancient 
thought, the interest taken by Italian juridico-philosophical thought in recent 
years in the problem of natural law shows itself also in numerous historical studies 
which have as their object the doctrine of natural law either in its medieval forms 
or in those of modern times. To give an account here of all the works of this 
type which have directly or indirectly to do with natural law is certainly impos- 
sible; nor is it possible in any way to give much more than a list of the main 
studies on the subject. But these notes may give an idea of the fervor of the 
historical studies which the subject has led to. 

There are several causes for this flowering of research, from the constantly 
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active Italian tradition of studies of the history of philosophy in general to the 
endeavor of Catholic writers to penetrate into and to disseminate the knowledge 
of Scholastic natural law, and to the interest of lay democratic political thought 
in the classics of modern liberalism. Thus there have been, first of all, new 
editions and translations, complete or partial, of texts from St. Thomas‘! to 
St. Robert Bellarmine*? for matters pertaining to Scholastic thought; from 
Grotius*? to Hobbes,44 to Locke,45 to Spinoza,46 to Leibnitz4? for what 
concerns the natural law of the Aufklarung. This does not take into account 
the numerous texts destined for school use. 

On these and other authors there has been a rich harvest of critical studies, of 
different forms and naturally of varying quality, but all attesting a renewed 
interest in the matter. The figure of Grotius has aroused particular interest. 
Studied in all the aspects of his complex personality by Antonio Corsano, who 
devoted a large volume to him,48 Grotius has been the subject of many individual 
studies, above all in regard to the connection between his doctrine and Scholasti- 
cism and the relationship in his thought between rationalism and history.49 This 
question is at the heart of a very recent volume by Ambrosetti,50 who had already 
embarked on studies in the juridical thought of Suarez51 and of the whole of 


41. In addition to the Scritti Politici edited by Passerin d’Entréves (Bologna 1946), there 
has been published a selection of passages from the Summa Theologica (La Giustizia 2a 
2ae, Questioni 57-61), with an introduction by Di Carlo (Palermo 1950). 

42. Scrittt Poxrticr (Giacon ed., Bologna 1950). 

43. PROLEGOMENI AL DirITTO DELLA GUERRA E DELLA Pace (Fass6 ed., Bologna 1949); 
further, see PROLEGOMENI AL DE IurRE BELuI Ac Pacts (2d ed., Palermo 1948), with an in- 
troduction by Di Carlo. 

44, ELeMeEntT! Firosorici sui Cittapino (Bobbio ed., Turin 1948). 

45. Dur Tratratr sut Governo (Pareyson ed., Turin 1948). 

46. Trattato Trotocico-Pouitico (Casellato ed., Venice 1947); Trattrato Po.rtico 
(Formaggio ed., Turin 1950). 

47. Scrittr Poxiticr £ pit Dirirro NaTurae (Mathieu ed., Turin 1951). 

48. U. Grozio. L’Umanista, It TEoLoco, It Grurista (Bari 1948). 

49. See, in addition to the nunerous articles by Droetto in the Rivista Internazionale di 
Filosofia del Diritto (1947: 58-80; 1948: 374-93; 1949: 211-40; 1950: 481-526; 1951: 
296-302), those by Del Vecchio, Uber die Rechtsphilosophie des Hugo Grotius, 38 ArcHIv 
FUR REcHTs- UND SoziAL-PuHiLosopuHiE 162-71 (1949) and, under the title Note Groziane, 
in 27 Rivista INTERNAZIONALE DI FiLosoFIA DEL Diritto 357-64 (1950); Donati, Del 
Diritto Soggettivo e Del Merito, Commento a Grozio, 25 id. 28-58 (1948); Fasso, Ugo 
Grozio Tra Medioevo ed Eta Moderna, 41 Rivista v1 Fitosoria 174-90 (1950); Ragione 
e Storia nella Dottrina di Grozio, RENDICONTO DELLE SESSIONI DELL’ACCADEMIA DELLE 
Scienze pit Botocna, CLassE pt Morate 115-44 (1949-50) ; Sull’? Interpretazione di Alcuni 
Passi Groziani, 28 Rivista INTERNAZIONALE Di FiLosoFia DEL Diritto 753-61 (1951). To 
these writings are to be added those of Di Carlo, Precisazioni sul Pensiero Giuridico di 
Grozio, 22 In Circoto Grurmico L. SaAmpoto 225-48 (1950), and Per I’Interpretazione 
di Alcuni Passi di Grozio, 22 id. 279-88 (1951); and finally that of Frosini, Ugo Grozio e 
il Razionalismo Giuridico, 2 ANNALI DEL SEMINARIO GIURIDICO DELL’UNIVERSITA DI 
Catania 360-65 (1948). 

50. I Presuprpost: TEoLocic: £ SPECULATIVI DELLE CoNCcEzIoN1I GiuRmICHE DI GRozio 
(Bologna 1955). Interesting in this connection is the perspective in which natural law is 
seen by Mario Giuliano (La ComunitA INTERNAZIONALE E IL Diritto, Padua 1950), whose 
interpretation of Grotius and other writers of the 17th and 18th centuries is remarkably close 
to that stated by some of the authors who perceive some historical motive in those doctrines. 
51. La METAFISICA DELLE LEccI pI SUAREZ (Rome 1948). 
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Scholastic thinking.52 Battaglia likewise discussed Suarez53 bringing to light 
as did Ambrosetti the historical aspects of his natural law concepts. Father Carlo 
Giacon also wrote about the juridical thought of Scholasticism.54 

Medieval natural law was treated by Ugo Nicolini, in the works listed above, 
and by Antonio Rota,55 Dario Composta,56 and Ugo Gualazzini,57 all discussing 
the concepts of the doctrine among the canonists and glossators. The first in- 
fluences of Christian theories of natural law on Roman law were studied by 
Biondo Biondi,58 one of the most active proponents of the perennial validity of the 
former. On the doctrine of natural law in St. Thomas there remains to be 
mentioned an article by Giuseppe Graneris,59 another of the writers whom we 
have seen to be engaged in the debate among Catholic jurists on the subject of 
the actual effectiveness of natural law. 

For readers of English there has already been noted above one of the princi- 
pal Italian historical works on natural law, Natural Law, by A. P. d’Entréves, 
which, although it was written in English originally, has now appeared in an 
Italian version ;69 I shall not, however, dwell long on this work, which deserves 
a special study. The volume by d’Entréves is in any case the only historical 
study on natural law of a general nature which has appeared in the last few 
years in Italy, if one leaves aside the historical portion of the book by Biayaschi 
already mentioned (adequate but of doubtful value), and of the university 
course of Bobbio which has been published in mimeographed form under the 
title Jl Diritto Naturale nel Secolo XVIII.61 To the numerous monographs 
should be added a short but discerning article by Del Vecchio on contractualism62 
and one by Bobbio devoted to Hobbes,®3 the book of F. Magliano on the juri- 


52. In Dirirtro NATURALE DELLA Rirorma Cattotica (Milan 1951). 

53. Societa Civile ed Autorita nel Pensiero di F. Suarez, 27 Rivista INTERNAZIONALE DI 
FILosoFIA DEL Dirirto 213-34 (1950), and I Rapporti dello Stato e della Chiesa Secondo 
F. Suarez, 28 id. 691-704 (1951). 

54. La Seconpa Scorastica (Milan 1944-50; 3 vol.). The third volume is devoted to 
“I Problemi Giuridico-Politici. Suarez, Bellarmino, Mariana.” 

55. La Concezione Giuridica della Societa Naturale Umana agli Albori della Rinascita del 
Diritto, 24 Rivista INTERNAZIONALE DI FILosoFIA DEL Diritto 178-206 (1947) ; Il Diritto 
Naturale Come Insieme di Norme Regolatrici dei Rapporti della Societ2 Umana nella Dot- 
trina della Prima Rinascenza Giuridica, 25 id. 125-63 (1948); Il Decretista Egidius e la 
Sua Concezione del Diritto Naturale, 2 Stupta GRATIANA 211-49 (1954). 

56. Il Diritto Naturale in Graziano, 2 Srupia GraTiaNna 151-210 (1954). 

57. Natura, idest Deus, 3 id. 411-24 (1955). 

58. La Concezione Cristiana del Diritto Naturale nella Codificazione Giustinianea, 1 Jus 
2-23 (n.s. 1950); 4 Revuz INTERNATIONALE DES Droits DE L’AntTiQuiTé 129-58 (1950). 
59. L’amoralita della Legge Giuridica di Fronte alla Dottrina di S. Tommaso, 38 Rivista 
pt Frrosoria Ngoscotastica 1-25 (1946). 

60. La Dotrrina DEL Diritto NaturA.e (Milan 1954). 


61. (Turin 1947). 
62. Brevi Note sui Vari Significati della Dottrina del Contratto Sociale, 24 Rivista INTER- 


NAZIONALE DI FitosoFia DEL Diritto 207-12 (1947). On the same subject, involving 
constant references to the doctrine of natural law, is the volume by D’Addio, L’IpEa DEL 
Contratro SocrALE DAI SoFISTI ALLA RiFoRMA E IL “De Principatu” pr Mario SAta- 
MONTO (Milan 1954). 

63. Legge Naturale e Legge Civile nella Filosofia Politica di Hobbes, Stupt In MEMORIA 
pt GiogLe Soxari 61-101 (Turin 1954). On Hobbes there is also an essay by Bianca, Drarr- 
TO E STATO NEL PENsIERO DiI T. Hoses (Naples 1946). 
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dical doctrine of Spinoza®4 and that of Giulio Bruni Roccia on American 
natural law doctrines, interesting because so little known in Italy.65 The 
doctrine of natural law among Italian thinkers has been treated by L. Bellofiore, 
who studied it in Vico;66 by G. Marchello, who devoted his research to Romag- 
nosi;67 and by Sergio Cotta, author of a work on Filangieri®® as well as a 
valuable book on Montesquieu,®9 an essay on II Pensiero Politico del Razionalismo 
e dell’Illuminismo,7© which gives considerable space to natural law, and a recent 
volume on St. Thomas?! in which the study of Thomistic juridical thought is 
discussed in an original manner in terms of the questions of contemporary juridical 
thought. 

Certainly these writers often treat political theories in a broad sense, even 
more than the doctrine of natural law itself. Since in the cases I have noted 
here natural law is the foundation and the presupposition of political theories? 
it is not incorrect to consider them all as sharing the interest, ethical and political 
as well as scientific, in the problem of natural law. The profound historical 
mark which idealism has left on Italian culture is indeed far from being can- 
celled, even if idealism has been for several years in a state of crisis. Idealism on 
the philosophical plane had led to a general denigration of natural law which 
was judged widely to be tainted with abstract anti-historical intellectualism. A 
purely philosophical revaluation of natural law in Italy is possible, if at all, 
within the limits of attempts, which have been shown to be numerous, to perceive 
in any manifestation of the thinking which is traditionally considered typical of 
natural law historical implications and meanings. These are in reality in oppo- 
sition to the essence of natural law. Wherever the revaluation is tried in some 
other way—and in this context interest in natural law can mean revaluation— 
there must be repeated all that has already been said in connection with the 
many theoretical affirmations of the validity of natural law. These, rather than 
having scientific or philosophical value, have a political significance which might 
also be contingent, a political significance which nevertheless assumes great impor- 
tance as exemplifying the state of mind of a large part of Italian postwar culture. 


Guipo Fass6 
(Translated by Ropert D. Nuner) 


64. I: Dmitto Net Sistema pi B. Spinoza (Milan 1947). 

65. La Dortrrina DEL Diritto NatTurRALe In America (Milan 1950). One should note 
also La Racion Puritana (Milan 1954) by the same author. 

66. La Dorrrina pet Ditto NaturALE In G. B. Vico (Milan 1954). 

67. La Dorrrina DEL NATURALE NELLA Fitosoria Civitz pt Romacnosti (Turin 1955). 
68. GaETANO FILANGIERI E IL PROBLEMA DELLA Lecce (Turin 1954). 

69. Montesquieu £ La ScreNzA DELLA SocretA (Turin 1954). On Montesquieu there is 
also the work by Vidal, Saccio suL MontEsquizu (Milan 1950). 

70. In Questionr pr Storta Moperna 129-83 (Milan 1948). 

71. In Concerto pt Lecce NELLA SumMA THEOLOGIAE DI S. Tommaso D’Aguino (Turin 
1955). 

72. This is particularly true for the numerous writings on Rousseau, among which I recall 
those of Petruzzellis (1946), Saloni (1949), Testa (1954), Mondolfo (1954), and Einaudi 


(1954). 
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GESCHICHTE DES NaturrecHTEs. By Felix Fliickiger. Erster Band: Altertum 
und Friihmittelalter. . Evangelischer Verlag, Zollikon-Ziirich, 1954. 
Pp. 475. Fr. 26.40. 


Fliickiger, a prominent and certainly a learned Swiss theologian, correctly 
points out in his introduction that any comprehensive study dealing with the his- 
tory of natural law will have to consider a great many philosophical, theological, 
juristic, political, and historical problems. Perhaps the most interesting part of 
Fliickiger’s work is his discussion of the Graeco-archaic (mythological) concep- 
tions of law and justice. The idea that true law is always of divine origin seems 
to have been deeply ingrained in Greek thought. It is still repeated, for instance, 
by Plato: Zeus (or some other deity) gave men, and men alone, the Dike (8i«n) 
which prevents them from destroying one another.1 People who, like the Cyclopes, 
deny the gods and ignore the divine ordinances are not human. For divine laws 
are the basis of all humanitas without which there can be no law, no order, no 
peace, and no human community.? 

The Olympian Zeus, as the guardian of the law, is, however, a relatively 
late notion. Zeus worship, among other things, suggests that the old matriarchal 
kinship organizations had partially been superseded by patriarchal “political 
ideas.” Zeus, the new “political (or wé\ts) deity,” is the guarantor of a new 
“societal justice.” The Homeric epics no less than the great tragedies of the 
fifth century B.C. also refer to a pre-Olympian “law,” to an ancient sacred order 
which was observed long before Zeus and the Olympian gods were accepted. This 
most ancient law, which was at the basis of the primeval kin society, is the Themis 
(Oéuts). It is Themis, for instance, to worship the divine ancestor, to honor one’s 
parents, to practice hospitality, to bury the dead, not to kill a kindred person or 
to indulge in blood feud. But Themis is not merely a pre-Olympian concept of 
what is “right”; it is also a personal goddess, a sort of “cosmic force” which 
watches over this “right.” Themis (also called Aisa, Metis and Mnemosyne) is 
a Titanic deity; she is Moira (yotpa) or Fate, and she personifies the belief in 
a preordained fate in which man’s life is inextricably enmeshed. The newer 
Olympian or Zeus religion both adopted and adapted the Themis-idea and made 
the Themis the adviser and even the spouse of Zeus.3 Despite this attempted 
assimilation, the contrast and conflict between Themis-law and Zeus-law persisted : 
Zeus, the new male god who also represents the principle of the patriarchate, is, 
so to speak, the lord of the Polis (city) and the new social order; Themis, the 
female symbol of matriarchate and kin order, is still wotpa or Fate, that primitive 


. Protagoras 322A ff. 
Hesiod, Erga 11 ff.; Homer, Odyssey 9.125 ff.; 9.275. 
Hesiod, Theogony 910 ff. 
. Themis is also related to Gaia. Cf. Aeschylus, Prometheus 209. 
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inexorable destiny to which even the Olympian gods must submit. Hence in 
Greek drama the representatives of this Themis-Moira are always women: 
Antigone, Clytemnestra, Medea. Perhaps the classical example of the conflict 
between Themis-law and Zeus-law is to be found in the Orestes tragedy of 
Aeschylus. 

Like the Themis, the Dike (8i«n) is both a principle and a personal goddess 
who watches over the Suxavoovvn (“justice”). This Dike is one of the newer or 
Olympian deities: she is the daughter of Zeus and Themis, and as such she 
gradually replaces, though never fully eliminates, her mother Themis. The 
Dike, which is not yet “natural law,” sees to it that “everyone receives his due,” 
and that punishment visits those who claim more than their own. Dike, as a 
principle, signifies that which under the circumstances may be justifiably claimed 
by some one, even by the Themis. But the Dike does not create law or “rights”; 
she merely enforces what Zeus or Themis has ordained either as “law” or as fate. 
Dike-justice is that which is man’s own according to the dictates of either Zeus 
or Themis. Dike-justice, on the other hand, is never abstract moral justice, but 
merely the realization that whatever is ordained is just. Thus it is possible for 
Dike to conflict with Dike, or for Dike to become the perdition of what otherwise 
seems to be a morally “just” or, at least, “morally innocent” man, as happens 
so frequently in Greek tragedy. Dike, it must be borne in mind, is some irrational 
(irrational at least from the point of view of a rational ethics), though never- 
theless efficient principle which carries out the mandates of fate or of the gods. 
In Greek literature this Dike is often referred to as that “force” which “brings 
everything to its ultimate fulfilment”—which, in other words, sees to it that 
whatever fate has ordained will be done.5 Hence we may distinguish in the 
Dike-idea three separate notions: Dike is what is man’s own or due either 
according to fate and divine assignment, or according to law (which is also of 
divine origin), or according to “nature” which is an instrument of the divine 
will or of fate. But whoever makes this assignment (Themis or Zeus) is the true 
source of “justice,” while Dike merely “executes” this “justice.” Conversely, 
the heroic man of classical antiquity is “just” when he submits to this “justice” 
without flinching. 

The Dike finds her expression in man through the virtue of “justice” 
(Stxavoodvyn). This justice really means the “doing of one’s own” and the “giving 
to every one what is his due,” or, to be more exact, the complete submission to 
the Dike. The notion of “giving to every one his due” was subsequently taken 
over by the Stoics and was ultimately incorporated into the Code of Justinian 
(suum cuique tribuere). 

Dike, Moira, and Themis often reveal or realize themselves in natural events 
or in a given situation. Hence, whatever happens is always justified or Dike, 
because it happens as Themis or Moira; and the only question which remains 
to be answered is: why did it happen the way it happened? It is here that 
the oracles and the inspired seer come into their own. To understand the mys- 
teries of Themis, Moira, and Dike, man often requires a kind of knowledge that 
comes to him by inspiration. 


5. Cf. Aeschylus, Agamemnon 781; Sophocles, Ajax 1390. 
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Euripides, it could be maintained, is probably the first Greek author to declare 
the causal nexus between Nature (dvovs) and Dike: man’s preordained fate 
frequently becomes operative in his blind natural passions which completely 
dominate him, and the Dike avenges the deeds which he commits while under 
the spell of passion. Hence the Dike of Euripides manifests itself as the daemonic 
forces of nature which can be hostile to man, but always demand what is their 
due, irrespective of man’s weal or woe. These natural forces in a way are 
“divine” in that they are instruments of a divine plan, and man must submit 
to this plan. Obviously, the working of these forces, which are as often con- 
flicting with one another as they are “irrational,” cannot be consonant with the 
Christian notion of nature: they are “selfish” powers like the gods themselves 
who are constantly warring upon one another. This interaction of nature and Dike 
erroneously has been called by some authors the starting point of natural law 
thought in antiquity. The “monistic” notion of a single and, on the whole, 
benevolent nature was alien to the early Greek mind. Only the Stoics, it seems, 
and later the Christians did away with the irrational and pernicious conflict 
between virtue and blind (natural) necessity, between man and nature; for 
nature, at least for the Stoics and Christians, is not a blindly working compulsion 
or an instrumentality of a vicious fate, operating according to some capricious 
design of mystical powers external and, in many instances, inimical to man. 

It is wishful thinking to see any natural law implications in the Antigone of 
Sophocles. Antigone, it should be borne in mind, merely fulfils the Themis-law 
of the kin-group when she buries her brother Polyneices. In this she “does Dike” 
from the point of view of the Themis, but, at the same time, defies the Polis-law 
of King Creon. To bury a blood kin is also the Dike of Hades who demands his 
“own.” But in this instance the Titanic Themis-Dike (on which Antigone stub- 
bornly insists) and the Hades-Dike collide with the Polis-Dike and the Olympian 
Zeus-Dike. In this conflict between Themis-Dike and Polis-Dike Antigone, who 
is merely a pawn of mightier forces, is crushed, a fate which she accepts without 
flinching. It could even be maintained that this conflict to which Antigone 
succumbs in a way is a're-enactment of the primeval struggle between the Titanic 
gods and the Olympian gods, between Hades and Zeus who both have, and 
insist upon, their own Dike. King Creon, on the other hand, is by no means 
a villain or, perhaps, the representative of “positive law,” while Antigone 
“upholds” the “natural law.” Creon, too, follows a divine ordinance (and, hence, 
stands on his Dike), namely, on the Polis (Zeus)-law which insists that, like any 
father-murderer, no citizen who turns against his native city may be buried.® 
To say, therefore, that Antigone defies the “vicious positive law” of Creon which 
runs contrary to “natural law,” is sheer nonsense. It is one of the many merits 
of Fliickiger’s book to have pointed this out. Since Zeus Poleos is the source of 
Creon’s Polis-law, his law too is sacred law and, hence, Dike in that it reveals 
the will and the preordained order of the deity. To abide by the Polis-law means 
to abide by the “just” law of Zeus,7 and to defy it is tantamount to defying the 
god. Hence Creon’s law is also declaratory of the new Olympic religion. 

6, The kin group of the Themis-law becomes the City in the Polis-law. Hence under the 


Polis-law a traitor is tantamount to a father-murderer. 
7. Cf. Aristotle, Politics 1287a28. 








138 NATURAL LAW FORUM 


Greek polytheism, especially the “dualism” of Titanic and Olympian gods, 
not only permits but actually necessitates conflicting laws and a conflicting “jus- 
tice” in that opposing forms of Dike are possible. This conflict, incomprehensible 
to the Christian mind, is at the basis of many Greek tragedies. In the final 
analysis, the true tragic element, therefore, is the pluralism and conflict of differ- 
ent Dikai. The conflict between Themis-Dike and Polis-Dike can only be resolved 
either by philosophical and ethical monism, which recognizes one single and 
supreme rational moral principle, or through the Christian-Judaic monotheism, 
which accepts one single divine will (or norm) to which all other wills (or 
norms) are subjected. 

In the course of the fifth century B.C. the hold which religious convictions 
and authority once had on the Greek mind gradually began to wane. This 
religious decline, which was part of the Greek enlightenment, had far-reaching 
effects as regards the problems of law and civic order. Law was no longer 
regarded as divine ordination, but as something essentially accidental, determined 
by time and circumstance. The Sophists, with their relativistic or “historical” 
approach to all matters touching on morality or law, pointed out that law and 
human institutions frequently were contrary to nature, and in doing so, they 
made “nature,” especially “human nature,” the universal basis as well as the 
criterion of all social phenomena. In this sense they might be called the true 
founders of a variety of natural law theories. The law of nature, they insisted, 
demands that man’s natural talents and aspirations should receive full recognition 
and be permitted to assert themselves “naturally.” 

Such considerations soon led to a sharp contrast between “law according to 
nature” and “man-made law,” and this contrast, in the main, dominated the 
entire legal philosophy of that period. If there is anything universally valid 
in law, it must be that which is valid “by nature” for all men irrespective of 
time and place. Conversely, man-made law is often tyrannical, oppressive, and 
arbitrary. Obviously, many of the proposed natural law theories proceeded from 
a systematic criticism of existing social, legal, and political conditions—from a 
demand for radical social changes, including the demand of equal rights for 
all people, the rejection of slavery, the insistence upon equality of property and 
education, and the demand for the abolition of nobility. Hippodamus had 
already devised the outlines of an ideal State (which Plato might have copied) 
regulated according to the principles of “nature” and “reason.” 

The idea that all laws should be based on the “natural” principle of letting 
human nature achieve its fullest unfolding, at least in its practical application, 
led to much confusion and many divergent views. Since the concept of “nature” 
seems frequently to have been identified with self-interest or self-preservation, the 
natural law promoted by the Sophists tended to become extremely subjective. 
With the help of the principle of self-interest or self-preservation all composite 
institutions of social existence, including the State, were to be explained, justified, 
and, if necessary, rejected. It will be noted that Epicurus, who in this is some- 
what under the influence of the Sophists (Protagoras), voiced similar ideas.® 


8. Cf. Chroust, The Philosophy of Law of the Epicureans, 16 Tue Tuomist 82-117, 
217-267 (1953). 
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This alone should be an indication that the legal ideas advanced by the Sophists 
never were, and never would be, completely eliminated. The obvious moral 
and legal relativism of the earlier Sophists, however, was only a transitory phase 
in the history of Western philosophy. Its main accomplishments were the under- 
mining of the traditional beliefs (Moira, Themis, Dike). At the same time it 
raised the paramount question whether there is a single supreme standard or 
principle for evaluating human conduct. Already Euripides had zaised this 
question when he asked:“. . . incomprehensible one, shall I call thee principle 
or man’s reason?” Heraclitus of Ephesus bluntly pointed out that the deity 
(Satuwv) was the 460s (disposition, character, nature) of a man.9 Hippias, 
Antiphon, Thrasymachus, and others were probably the first philosophers who 
declared that the essential human nature (dvo1s) was the basic moral (and 
legal) norm, and it is not impossible that they derived their notion of human 
nature from the School of Cos (Hippocrates). To live according to nature 
(dvoer) is the dioe Sixaov, the “law of nature.” But dice dSixavov means 
also that man has the “natural right” fully to assert his natural gifts and talents. 
In this sense’ the dvoe: Sixasov also becomes the principle of individual free 
self-assertion. The far-reaching consequences of this thesis for law and the State 
need not be discussed here, especially since the present reviewer already has dealt 
with this problem.10 

The radical individualism of certain Sophists, which in some instances!! led 
to undesirable results, was strongly modified by the author of Anonymus Jamblichi, 
perhaps the most important pre-Platonic work on legal and social philosophy. 
This work insists that the unchecked and ruthless use of one’s natural faculties 
(dvous), advocated by some Sophists, is the greatest of evils and the gravest of 
dangers. Hence this individual d¥or1g must be tempered and subjected to some 
common principle of goodness. This principle is “justice under good laws” or 
eunomics, for only justice under good laws, which has its basis in nature, makes 
human society possible. Justice, law, and the State are a necessity which arises 
from human nature.12 Conversely, justice, law, and the State can only survive 
and function properly if. the citizens are “virtuous.” Anonymus Jamblichi probably 
constitutes the historical transition from Sophistic individualism to Plato’s legal 
and political theories. An investigation of the extent to which Plato was depend- 
ent on this work would make an interesting study. But it should never be forgot- 
ten that it was the Sophist attempt to declare human nature the basis of all legal 
theory which actually laid some of the foundation of subsequent natural law 
theories. To have recognized this fully is one of the great merits of Fliickiger’s 
book. Since the days of the Sophists the crucial antithesis of “natural law” or 
“justice according to nature” (dice: Sixavov) and “positive law” (vdy@ 
Sixasov, Oéoer Sixasov) has never ceased to preoccupy philosophers. 

For reasons which he cannot state here in detail, the present reviewer has 


9. Frag. 119, Diels. 

10. Chroust, The Origin and Meaning of the Social Compact Doctrine, 57 Etuics 38-56 
(1946). 

11. Cf. Plato, Protagoras, Gorgias, Republic, et passim. 

12. Anonymus Jamblichi, it will be noticed, anticipates here the Aristotelian notion that 
the State is a necessary “natural institution.” 











140 NATURAL LAW FORUM 


to disagree with Fliickiger’s presentation of Socrates’ alleged notion of law and 
legal philosophy. The author, it seems, is not fully aware of the fact that the 
Socratic sources on which he relies (Plato, Xenophon, and Aristotle) are conflict- 
ing and unreliable and, hence, may very well be of legendary origin. Instead 
of stating that Socrates in a way was the precursor of Stoic natural law, he might 
have pointed out that it was Antisthenes and the Antisthenian Cynics who had 
this influence. For does not Diogenes Laertius report that the Stoics “rode into 
philosophy on the tail of a dog” (meaning the Cynics)? The Socratic tradition, 
it appears, has ascribed to Socrates many ideas which were definitely Antisthenian. 
A treatment of the Antisthenian “philosophy of law,” despite the almost desperate 
source situation, on the other hand, would have been desirable and, at the same 
time, most instructive. Antisthenes, according to the testimony of Diogenes 
Laertius, wrote extensively on law and on the State, and the present reviewer 
is of the opinion that Antisthenes contributed much to ancient (and Stoic) natural 
law philosophy. 

The Sophist notion, so common to many natural law theories, that in a 
properly ordered society man’s natural talents should find their fullest unfolding 
and that everyone should do what is his “business” according to his own indi- 
vidual nature, is still reflected in Plato’s ideal State. But with Plato this notion 
is merely one minor aspect of the perfect society, never its basic norm. Plato’s 
“true nature,” irrespective of whether this term applies to the State, to the law, 
or to human society in general, is not the human nature of experience, but a 
highly idealized, “divine,” or transcendental “nature of things.” In this Plato 
seems to revert to a kind of absolute which was so characteristic of the religious 
ideologies of the pre-Sophist age (Moira, Dike, Themis), although his notion 
of a rational “‘justice-idea” is fundamentally different from the irrational Themis 
notion of old. Plato’s social and legal philosophy—if Plato has a legal philosophy 
—can be understood only in the light of older religious views concerning the 
divine origin and foundation of the City: it is from the gods that the City 
derives its ultimate meaning. Hence the Platonic City or civic order is conceived 
of as a divinely ordained institution, the product of the typically Platonic Logos 
from which it receives its final significance and justification. Thus Plato, perhaps 
under the influence of Orphic-Pythagorean ideas, in a way renews the concept 
of a “divine law” or lex aeterna. This Platonic lex aeterna is a timeless and 
immutable Logos-law. But Plato (and, incidentally, also Aristotle) completely 
failed to show how this Logos-law could affect historical existence in the form 
of positive law, except in and through the person of the “king-philosopher.” All 
this should also explain why Plato rejects the notion that the individual, of his 
own free choice and in free competition with his fellow citizens, may attempt 
to carve his own little niche in this static society: with Plato the ideal society 
is one which, in the interest of preserving the social status quo, keeps the indi- 
vidual in the place which had been assigned to him by an allegedly superior 
theoretical intellect. 

Unfortunately, Fliickiger is not acquainted with the excellent work of Karl 
Popper, The Open Society and its Enemies. Hence he does not mention the 
rather revolting practical consequences of this Platonic “natural (or rational) 
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order.” The inherent danger of Plato’s social, legal, and political teachings 
consists in the fact that it furnishes the ideal blueprint for a totalitarian society.13 
Not even the fact that Plato, perhaps inadvertently, became the founder of an 
idealistic “natural law,” can in the least diminish this danger, for it is often the 
unrealistic and, hence, inhuman idealist, the dreamy “philosopher-king,” who 
has caused mankind untold misery and suffering. Especially revolting, at least to 
the Anglo-American way of thinking, is Plato’s suggestion that in the ideal society 
(ideal only for Platonists) under the ideal law, the philosopher-king, who is really 
a rather unimaginative though conceited doctrinaire, is the lex animata (the 
living law) and, hence, as the true fountain of law and justice, is also above 
the law. Such notions, which had a pernicious influence on certain mediaeval 
and modern theorists, are an invitation to unlimited political absolutism of the 
worst kind. Recent events make one wonder whether the monstrous proposals 
of Plato have not retained some of their evil attractions. The present reviewer 
feels that Fliickiger’s treatment of Plato is perhaps the least rewarding part of 
his book. He is also at a loss to explain why the author should have omitted all 
references to the pseudo-Platonic Minos where we are told (321B ff.) that true 
law is nothing other than the eternal truth about what really is. Hence the 
proper knowledge of law is the art of right reasoning which starts from true 
being and has as its foremost object true being. Such knowledge also comprises 
a practical realization of the good and the just. 

Aristotle’s conception of a natural law is extremely difficult to define. What- 
ever it might be, it is not, however, as some people have suggested, the forerunner 
of Scholastic natural law. The zoduriuxdy Sixacov (the law of the State or, of 
society), according to Aristotle, is composed of two “elements,” namely 75 dvouxdy 
(natural law?) and 7d vouixdv. The vduos dvouxds is that law which is valid 
independently of all human enactment. The Aristotelian “natural law,” being 
but an aspect of the “political law,” always remains co-ordinated to the positive 
law: it is not the criterion, norm, or justification of the positive law. 

With Aristotle the State (adé\us) and the wodurixdv Sixavoy are natural in- 
stitutions which correspond to essential human nature, that is, the perfect society 
in which alone man can achieve his fullest humanity and live the perfect life. 
Since the State is “by nature,” it follows that according to his nature and end 
man is a “political being.”14 Within the State the distinction between ruler and 
ruled is likewise “natural,” as is the distinction between a free man and a slave. 
Hence to be ruled (or to be a slave) is as much “according to nature” as it is to 
be a ruler or to be a free man. The distinction between the “naturally free 
man” (or natural ruler) and the natural slave is also at the basis of Aristotle’s 
justification of war: “War is a natural art of acquisition . . . which we ought 
to practice . . . against men who, though intended by nature to be governed, 
will not submit. Such a war is naturally just.”15 This is Hitler’s Herrenvolk 
idea with a vengeance, and one may ponder at this point whether, at least 


13. One has only to read: Republic 377C-401A, : . 
14. The term “political” signifies here that in order to achieve perfection, man must rise 
above mere clan or tribe and fully partake in the State. But it also means that rational 
man must abandon the Themis-Dike and subject himself to the Polis-Dike. 


15. Politics 1256 b 22 ff. 
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according to Aristotle, Hitler’s attempt to enslave the eastern (Slavic) Unter- 
menschentum was not “according to nature” and, hence, “just.” 

The organically articulated pluralist State of Aristotle, like the oppressively 
monolithic State of Plato, is based on “natural law.” That unity and diversity 
are not necessarily mutually exclusive, however, is shown by the “corporate 
State” of the late Middle Ages where the sovereign was an absolute one (Plato) 
and the society over which he ruled was an organically articulated plurality 
(Aristotle). Aristotle’s main contribution to the history of natural law probably 
rests in the fact that to a large degree he succeeded in harmonizing a purely 
formal ethics with an essentially material ethics. But this “integration” in some 
instances also became the bane of subsequent natural law theories in that it 
suggested that purely traditional views or values, which were mere historical 
phenomena (such as the Roman law), are also “natural law.” The result was 
that in the hands of incompetents, natural law frequently has become “all things 
to all men”: it has also been invoked to justify irreconcilable social phenomena, 
depending on the traditionally accepted views of time and place. 

Although it absorbed and adapted many ideas enunciated by earlier philoso- 
phers, Stoic philosophy definitely expresses a novel attitude toward the world 
in general in that it tried, but not always successfully, to combine “nature” and 
virtue, that is, old theocratic notions and more recent moral concepts. The Logos, 
that eminently rational though impersonal force which governs the universe, was 
for the Stoic “nature.” Accordingly, to be virtuous is to be in harmony 
with the cosmic Logos, and everything which is contrary to the Logos (or, to 
reason) is also contrary to nature and, hence, evil. It is here that we may 
detect the true beginnings of natural law. The lex naturae of the Stoics is both 
a moral norm and a principle of being. Since the lex naturae, which also em- 
braces the human being, is the instinct of survival as well as the right to survive, 
the lex naturae becomes the ius naturale. To live virtuously means to live 
according to nature or according to the “law of God” (the Logos). This idea, 
it should be remembered, already had been expressed by Heraclitus of Ephesus 
when he stated that all true laws receive their substance from that one law 
which is of God. Hence goodness is really participation in the divine Logos: 
the scientia dei. This idea, which was certainly influenced by the Platonic 
péOeévs, was received into Christian moral theology through the efforts of St. 
Ambrose and St. Augustine. 

Cicero, the prolific as well as fairly shallow eclectic who combined not only 
Stoic and Platonic notions, but also other philosophical as well as juristic concepts, 
maintained the identity of the ontological and deontological problem. It was he 
who stated: “Lex [which is a norm and a standard—iuris atque iniuriae 
regula] est ratio summa [Platonic-Stoic] insita in natura [Stoic] quae iubet 
[as ius naturale—Stoic] quae facienda sunt, prohibitque contraria.”16 This 
summa ratio is also implanted in man. At the same time man’s reason properly 
employed partakes in this summa ratio. These Ciceronian statements, as can 
be easily ascertained, had a lasting influence on mediaeval natural theories. Cicero 
also maintains that the lex naturae is the lex divina et humana which originated 


16. De legibus 1.6.18. 
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with God (orta est . . . simul cum mente divina), and the mens divina is the 
summa lex which governs everything that is.17 In De leg. 2.4.8, Cicero once 
more defines natural law: “Est quidem lex recta ratio, naturae congruens, 
diffusa in omnibus, constans sempiterna . . . Huic legi nec abrogari fas est . . . 
nec vero aut per senatum aut per populum solvi hac lege possumus....” Like 
Polybius, Cicero believed that the true lex naturae was realized in the Roman 
State—the Roma aeterna—and in the Roman law. The theory which equated 
the naturalis ratio, the lex naturae, and Roman law had far-reaching conse- 
quences; in some instances it led to the assumption that Roman law was 
natural law. 

There has been, and still is (Fliickiger not excepted), much loose talk about 
“natural law” (and equity) in Roman law and Roman jurisprudence. In keeping 
with their predominant interest in the concrete realities of life and law, the 
Roman jurists or jurisconsults down to the third century A.D. did not discuss or 
meditate about the nature of law and justice; and speculations as to the ideal 
law or the ideal society did not attract them. The forensic orators, who should 
never be identified or confounded with the jurists, on the other hand, at times 
reveled in their scanty and superficial knowledge of certain aspects of Greek 
philosophy. For mere rhetorical effect they adopted the Greek contrasts of 
tus naturae (or ius gentium) and ius civile; of ius and aequitas; of lex and mos; 
and of ius scriptum and ius non scriptum. ‘These borrowings and translations 
from Greek philosophy, Greek philosophical nomenclature, and Greek rhetoric, 
which were totally alien to Roman law, invaded Roman jurisprudence only 
during the late classical and post-classical period. Cicero, who was never a 
jurist or jurisconsult (he knew little law and often boasted about his ignorance 
of the law), but a mere forensic orator or advocate, does not represent “the spirit 
of the Roman law.” The concepts of ius naturae and ius civile, often used as 
contrasts, are ill-advised translations of the Greek terms dvoe: Sixavov and véu@ 
(or Bécet) Sixavov. The use of the designation of ius civile in this connec- 
tion is wholly misleading, since ius civile meant the law inter cives Romanos 
or plainly, ius privatum (private law). The Ciceronian use of the term ius 
civile—which in Cicero has no uniform meaning because at times he writes 
as an incompetent Roman lawyer, and at times as a not always competent trans- 
lator of Greek philosophy—is basically different from that of the jurists, The 
same holds true as regards the contrast of ius gentium and ius civile, which are 
respectively translations from the Greek (Aristotelian) xowdv Sixavov and tdvov 
(or qodurtxdv) Sixavov. The early Roman jurists never made this distinction, 
which does not appear in legal literature before the time of Gaius. Neither 
is it true, as so many people claim, that the early jurists called ius gentium 
that law which applied to peregrini (non-citizens) as well as to citizens. Aristotle, 
it appears, had introduced the concept of émeixeva (equity?) which the Roman 
forensic orators simply rendered as aequitas, and confronted it with lex (or tus). 
But for the jurist this distinction of ius and aequitas was absolutely meaningless. 
As practicing lawyers—not as mere spellbinders like Cicero—the jurists merely 
asked the following question: can a particular concrete situation be met either 


” 


17. St. Augustine defines the lex aeterna as follows: “ratio divina vel voluntas Dei. . . . 
Contra Faustum Manichaeum 22.27. 








144 NATURAL LAW FORUM 


by statutory interpretation or by proposing a novel actio or exceptio? If this 
could not be done, the issue was closed; but if it could be done, the affirmative 
was simply law and not “equity.” This should also explain why in early legal 
phraseology the term aequitas does not appear.18 The terms ius scriptum and 
ius non scriptum merely render the Greek distinction of yeypaypévos and 
dypados. This distinction had no meaning for the jurist. Neither did he pay 
any attention to the idea that mores and leges (a translation of the Greek 40 
kat vodpor) were at the basis of ius, because he did not concede any legal sig- 
nificance to mores and customary law. 

The Stoics were also responsible for the three praecepta iuris (Ulpian, lib. 
prim, regul; Digest 1.1.10; Inst. 1.1.pr.1.3), while Cicero (De leg. 1.6.18) is 
probably the immediate source of these precepts. The suum cuique tribuere, as 
the essence of justice, was often stated by Greek philosophers!9 and repeated by 
Cicero.20 The same holds true as regards the honeste vivere which Cicero 
ascribes to the Stoics (De fin. 2.2.23; 3.8.29). The alterum non laedere may 
go back to Cicero (De fin. 3.21.70) and, ultimately, to some Stoic source. The 
same may be said about the definition of jurisprudence. And the definition of 
natural law in the Institutiones of Ulpian, which found its way into the Justinian 
Code, in all likelihood is a post-classical insertion. Fliickiger’s error, it seems, 
is his assumption that Cicero was a jurist and that he represented true Roman 
jurisprudence. 

Neo-Platonism, true to its basic tenor, contributed little if anything to the 
theory of natural law, with the exception that it stressed the hierarchical order of 
all values which culminate in one single value. Applied to the problem of law 
this principium unitatis, which also affected some of St. Ambrose’s and St. Augus- 
tine’s notions of natural law (summum bonum, bonum commune, etc.), strongly 
suggested the monarchical absolutism which was introduced by Emperor Diocle- 
tian (284-305). 

Since the Church in the first centuries was primarily a missionary Church, 
the philosophical concept of natural law seems to have had little meaning for 
the first Christians. Fliickiger is quite correct when he denies, as did St. Augus- 
tine,21 that the famous passage in Romans 2:14 ff. (“For when the Gentiles, 
who have not the law, do by nature the things contained in the law. . .”) 
does refer to natural law as it is commonly understood. Only during the 
second century A.D. did the concept of natural law make its appearance in 
Christian literature, and then only by way of reception from essentially Stoic 
sources. The Gnostics (Valentinus and Basilides), on the other hand, tried 
to establish a natural law based on the Scriptures or the “New Law of Christ,” 
as well as on Greek philosophy. Philo of Alexandria, who attempted the first 
great synthesis of the Old Testament and Greek philosophy, identified the Mosaic 
law with natural law. H. Wolfson, in his outstanding work on Philo, is 
certainly right, at least as regards Scholastic natural law theories, when he main- 
tains that Philo in many respects must be considered the forerunner and model 


18. Aequum in pre-classical Roman Law meant “this is the law,” and nothing else. 
19. Cf. Stobaeus, Eclog, 2.59.4. 

20. De invent. 2.53.160. 

21. De spiritu et littera 26 ff. 
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of Scholastic thinking. For Philo (who also influenced Clement of Alexandria 
and St. Ambrose of Milan) achieved a workable assimilation of Stoic and Biblical 
thought. With Clement of Alexandria Greek natural law ideas gradually gained 
acceptance in Christian literature. With the reception of Stoic ethical notions 
the whole of Christian ethics acquired a more scientific form: natural law 
became the law of right reason, that is, of natural reason (Clement), while 
Tertullian could maintain that “lex ratione constat.” 

In passing it should be noted that Gregory of Nyssa’s comparison of Christ 
with a physician is originally a Cynic analogy which was borrowed by the Stoics. 
While Lactantius and St. Ambrose of Milan to a very large extent were still 
influenced by Cicero and, hence, by Stoic natural law ideas, St. Augustine, though 
still strongly under ancient influences, tried to strike out in a fundamentally novel 
direction when he reformulated the impersonal! cosmic Logos proposed by the 
Stoics by calling the lex aeterna the will or intellect of a personal God. This 
personal will or intellect of God is at once the proper end of everything. Fliickiger, 
in the opinion of the present reviewer, treats St. Augustine rather scantily and, 
on the whole, inadequately. St. Augustine’s notions about natural law (and 
law in general) are, to be sure, unsystematically dispersed through many of his 
major as well as minor works. Nevertheless, some of his ideas had such a lasting 
not to say decisive an influence on future Christian authors, including St. Thomas 
himself, that a more exhaustive treatment would have been warranted.22 
Fliickiger might also have found some important materials touching on law in 
St. Augustine’s Epist. 93, 105, 153, and 157; Quaestiones in Heptateuchum; Contra 
Mendacium; De Catechizandis Rudibus; De Genesi ad Litteram; De Trinitate; 
De Doctrina Christiana; Ennaratio in Psalmum 9; 57; 144; 145; De Spiritu et 
Littera; Quaestiones Decem Evangelii; Opus Imperfectum contra Julianum; 
Sermo 62; and Tractatus in Joannis Evangelium. 

Since the author has failed somewhat to give St. Augustine his proper and 
due treatment, it is not surprising that he should overlook this important fact: 
the whole of the lego-philosophical tradition from St. Augustine to St. Thomas, 
so far as its fundamental ideas and concepts are concerned, essentially moved 
along lines which had been laid down authoritatively by St. Augustine. Many 
of the jurisprudential notions of this period were borrowed also from Cicero or 
from Roman law, the two universal sources of legal inspiration. In this we 
see the influence of Isidore of Seville. Likewise the Decretum Gratiani and 
Gratian’s commentators, who themselves were under the influence of post- 
classical Roman law, contributed much to the jurisprudential discussions of that 
time. Beginning with the thirteenth century Aristotle was quoted with increasing 
frequency, something which should not be taken too seriously: most of these 
references were primarily ornamental rather than informative. St. Augustine, 
in the main, remained the only true and unchallenged authority. But despite the 
general reliance on one single authority, one can discern among the various 
authors on natural law theories a certain diversity of points of view. At the 
same time a noticeable lack of balance mars most of these groping efforts to 
integrate the many vexing problems of law, right, and justice into a single major 


22. Cf. Chroust, St. Augustine’s Theory of Law, 25 Notre Dame Law. 285-315 (1950). 
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and consistent system. It remained for St. Thomas Aquinas to achieve this 
balanced integration.23 

Fliickiger, as might be expected after his scanty treatment of St. Augustine, 
does not sufficiently stress St. Thomas’ dependence on St. Augustine in matters 
concerning natural law. Thus the Thomistic lex aeterna is Augustinian (and 
theistic), and not, as the author maintains, Stoic. The Thomistic concept of the 
natural law and its relationship to the lex aeterna likewise is Augustinian; it is 
not, as Fliickiger states, “an emanation” of the lex aeterna. And both in St. 
Augustine and St. Thomas the lex naturalis is man’s participation in the lex 
aeterna. 

On the whole Fliickiger’s book is a very fine study, and it can only be hoped 
that in the succeeding volumes he will maintain the high scholarship which 
distinguishes the present volume. Perhaps the author might have treated St. 
Augustine more in detail and with a deeper insight into the lasting significance 
of his contribution to subsequent theories about natural law. But it is exactly 
the shortcomings of this work which remind us of the immense difficulties which 
any author has to face who proposes to write a comprehensive history of natural 
law. And for American readers Fliickiger is perhaps too much concerned with 
political theory, although the present reviewer is aware of the fact that in Europe 
political theory is part of Rechtsphilosophie. There are a few errata: On page 
176 the text contains two footnotes 41, and footnotes 48-49 on pages 299-301 
surely must read Ad Aut. 

ANTON-HERMANN CHROUST 


23. Cf. Chroust, The Philosophy of Law from St. Augustine to St. Thomas Aquinas, 
20 Tue New Scuotasticism 26-71 (1946), 





Tue Morat Decision. By Edmond Cahn. Bloomington: Indiana University 
Press, 1955. Pp. rx, 342. $5.00. 


Mr. Cahn’s book is an attempt to provide a moral orientation for an age 
which he recognizes as one suffering from a growing confusion and skepticism 
in moral matters. 

Like the positive law process which the author discussed in The Sense of 
Injustice, the moral process discussed in this book “is busy with individuals, with 
the here-and-now.”! Both involve the making of particular decisions in concrete 
cases. The problem of orientation is especially acute in the moral process because 
no one can really escape making his own particular moral decisions. Cahn 
frequently makes the following point in different forms: “‘. . . there are absolutely 
no moral experts or authorities, whether they call themselves priests, ministers, 
rabbis, farmers, or professors.”2 Each is his own “moral legislator.”3 Cahn 
thus regards our age as enlightened in at least one respect with regard to its moral 
confusion: “What is genuinely new in our era is not the outbreak of local rebellion 
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but the fact of general revolution, not a momentary breaking away from chains 
but a persistence in remaining emancipated” from the “dogmatic cults,” “moral 
codes,” “clerical ritualists and fanatics”4 of past generations. 

This coincidence between the asserted true nature of the moral process and 
the modern disregard for moral codes has tremendous consequences. It has 
created the necessity, contends the author, for each person to make “an independ- 
ent search for moral standards” and secondly, to assume “a heavy unaccustomed 
responsibility for construing the standards and applying them to concrete cases.”5 
In this book we are presented with an effort to provide “literate” Americans with 
an empirical orientation for performing these tasks.6 

Where shall we look in our search for moral standards? Not to the precepts 
of the natural law, Cahn answers, for these are “immutable” and “authoritarian” 
and thus inherently incapable of responding to the here-and-now nature and 
contingent matter of the moral process.7 Besides, we can observe “the history of 
continual mutations in the so-called ‘immutables’ ” which impeached their possible 
validity. Cahn has thus lumped all theses of natural law into one bag without 
distinguishing the classical thesis of the realist philosophers from that of the 17th 
and 18th century publicists. In his earlier work Cahn at least had recognized a 
distinction to be drawn here, even if he failed to assess its fundamental character. 
In that book he discussed St. Thomas Aquinas’ analysis of the natural law 
as being “lofty enough” but incapable of real directive help in the moral process 
since it consisted of “vague maxims” which could be cited “for any position 
whatever, for revolution and reaction, plutocracy and community of goods.” 
He also apparently conceived that the classical realist thesis views the derivation 
of positive law from the natural law as a process by which from “self-evident 
truths concerning justice” the human mind deduces “legal norms less obvious 
in their nature” rather than “trusting to experience and observation.”19 The 
vital distinctions between a conclusion from and a determination of natural law, 
between science and prudence which are made by Aquinas and subsequent 
philosophical realists, apparently have escaped the author’s attention. 

In view of Cahn’s earlier characterization of the classical realist thesis of 
natural law and his present lumping of all theses of natural law into one homo- 
geneous category, we must say that he has again substantially failed to come to 
terms with the classical realists in philosophy from Aristotle to Aquinas to Hooker 
to modern authors such as Wild, Adler, Maritain and Gilson. Moreover, he has 
worked a major disfiguration of the facts. Cahn seems to refer rather to the 
modern tradition to which Sir Frederick Pollock referred in 1930 when he stated 
that the last English writer, until just before the turn of the twentieth century, 
to possess the realist theory of natural law as developed or matured by Aquinas 
was Richard Hooker (1553-1600) who “accordingly stated a consistent and 


4. Id. 21-2, 20, 32. 
5. Id. 22. 
. Id. 4, 18-19, 27-28, 30, 63. Cf. Taz Sense or Injustice 13. 
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intelligible doctrine.”11 Pollock went on to say: “Much that has been written 
about the law of nature in modern times is extremely confused—one cause which 
alone would be sufficient is the neglect of the Scholastic tradition . . . the School- 
men took some pains to know what they were talking about.”12 While the 
limited purpose of this review must exclude a statement of what the classical 
realist thesis of natural law is and the support for it, one must initially conclude 
that Cahn continues in this book to reject that thesis upon the basis of criti- 
cisms which cannot fairly be addressed to it if one sticks to the facts as to the 
content given it by those who expound it. 

If we cannot look to the natural law in our search for moral standards, may 
we look to the socially established mores, the current social conventions which 
the positivists urge are the only “standards” of human behavior? Cahn rejects the 
answer of positivism primarily for pragmatic reasons: “We cannot tell whether 
‘mores’ means (1) what the society desires, or (2) what it popularly articulates, 
or (3) what it practices, or (4) some combination of these.”13 The positivists 
would answer, I believe, that Cahn is looking for an inherent will-o’-the-wisp, 
that there really are no objective moral standards, and that one is free to advocate 
whatever moral standards he likes—just as Cahn in fact does. After all, 
they would retort, it is only a matter of opinion; and Cahn does not really address 
himself to this major facet of their position. And the best proof the positivists 
could cite would be Cahn’s advocacy of the legitimacy of suicide under certain 
circumstances, i.e., “. . . if demonstrably necessary for self-defense, that is to 
save the intrinsic self from destruction when no less extreme action will suffice.”14 
Cahn includes this within his list of “responsible” moral standards. These are 
standards which he characterizes as, among other things, flexibly conforming 
“to the needs of the people.”15 We shall have more to say about such standards 
and in particular his earth-bound notion of the destruction which the human 
being should fear. 

If in our search for objective moral standards we cannot look either to the 
natural law or to the current model of social conventions, where shall we look 
for them? Fortunately, observes Cahn, man is not utterly without guidance: 
“Our moral choices are not made in an unformed chaotic mist . . . our delibera- 
tions have their stuff prepared for them . . . every factor we observe resembles 
some kind of precedent, every interest seeks its place somewhere in some pre- 
established category.”16 Here, the author seems almost Kantian in orientation 
with a modern pragmatic twist. But let us proceed. Just as we were told in 
his earlier work that there is a “sense of injustice” at work in the positive law 
process of our courts and legislatures, so is there a less firm and precise “sense of 
wrong” at work in the moral process of each human person. This sense of wrong 
or “moral constitution,” as he prefers to call it, is a “blend of reason that recog- 
nizes, of emotion that evaluates, and of glands that pump physical preparations 
for action. In a single combined response our muscles tighten and our judgment 
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condemns, anger fills us with heat or our spirits slide down with sorrow.”17_ This 
sense of wrong provides us with primary moral principles “ready and waiting 
to be processed.”17* These primary principles, then, are the “prepared stuff” for 
our moral deliberation. It is they which give the moral process its empirical 
anchor. 

At this point, one could raise several questions about the operational relation- 
ship between the sense of wrong and the ready-made primary moral principles 
it brings to the human person. The first is that if there is a sense of wrong, must 
we not also affirm that there is a sense of right which is not derivative from the 
other? Human living is not merely concerned with action which is an avoidance 
of what is deemed to be wrong. And even when we choose to avoid doing wrong, 
we do so because it is deemed good in some respect to do so. It is within the 
experience of each person (and Cahn invokes experience) that when he wills 
to do something from a great sense of inner compulsion, he does so frequently 
not from an apprehension that the contrary to that act would be wrong but from 
an apprehension that the act willed is itself eminently right. Cahn does not and 
cannot easily fit this undeniable sense of right or good, to borrow from his termi- 
nology, into what he has called a sense of wrong. 

Secondly, unless Cahn really does intend to adopt some modification of the 
Kantian position that our general moral standards are wholly unrelated to experi- 
ence, he must affirm that they arise from experience. He seems in fact to affirm, 
and in this the realist philosophers heartily agree with him. But this position 
commits Cahn to include the attainment of the primary moral standards within 
the operation of the sense of wrong since they come to be and were not always 
in the mind. Yet if they come to be, they do so either from the sense of wrong 
described by Cahn or some prior one, for we cannot proceed indefinitely back- 
wards in this process. Let us then examine one of the affirmative primary moral 
standards which he asserts is part of the ready-made “stuff” which our mind 
furnishes to our moral deliberations: e.g., every human person “should love his 
neighbors as manifestations of his own self; and . . . he should do unto other 
selves as he would have them do unto him.”18 I agree that this is one of the 
basic or primary moral standards for human living. But can it be true that this 
affirmative standard is afforded us initially in operation in a single combined 
response to wrong in which our muscles tighten, our judgment condemns, and 
anger fills us with heat or our spirit slides down with sorrow? I should say that 
if this affirmative standard is necessarily drawn from experience it cannot be 
drawn from some primordial experience in which not it but its contradictory is 
realized. Can one ever illustrate to five-year-old Jack what showing love to his 
four-year-old sister, Jill, is by telling him what showing love is not, or rather 
must one give him examples of affirmative as well as negative conduct in which 
the affirmative notion of love is realized? We may sometimes spank Jack to 
bring home what he is not to do, but by doing so we have instructed him some- 
what in the affirmative notion realized in that form of not doing. And so it is 
with the basic affirmative moral principle in question here as well as with others. 
17, Id. 18, 53. 
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To affirm that this principle can be drawn from an experience in which it is 
not realized is to deny the principle of noncontradiction, whereas it is obvious 
that Cahn affirms that principle. 

Thirdly, in The Sense of Injustice Cahn criticized the classical realist thesis 
of the natural law as being an inadequate base from which to make here-and-now 
decisions in particular cases. It consisted, he said, of vague maxims incapable 
of real direction of human conduct and susceptible of supporting either one of 
contradictory positions one wished them to support. The realist philosophers, 
however, as Cahn should have known, include in their statement of the principles 
of the natural law principles substantially similar to the several primary moral 
principles he now mentions favorably in this book. He now asserts that these 
and other like principles in conjunction with the “sense of wrong” give an 
empirical foundation to the moral process.19 As a matter of fact, if these princi- 
ples are incapable of providing true moral direction for human conduct, as Cahn 
now plainly sees, the whole fabric of his The Sense of Injustice and of this book 
loses its anchor and remits him to the position of moral skepticism which he 
abhors and denounces. By these principles, therefore, in conjunction with the 
“sense of wrong,” we avoid “relativism and solipsism.”2° . 

The remaining problem for Cahn is thus one of determining how each person 
can isolate accurately the primary moral principles and then how, in his particular 
moral process, he can move objectively from these primary principles to the 
making of particular moral decisions about concrete moral problems. He thus 
raises not only the question of how one objectively determines the primary moral 
principles but also the question of how one likewise determines the moral prin- 
ciples or precepts intermediately placed between the former and the particular 
moral decisions each person has to make. If each person is his own moral legis- 
lator, where shall he go to find the primary and intermediate moral principles 
and still further to discover how to construe and to apply them properly to con- 
crete moral problems? 

Where else shall he go, is Cahn’s deceptively simple answer, than to the case law 
of American courts? Why to the case law, the decisional law of courts? Cahn 
answers that judges, in performing their official duty to decide concrete cases, 
are constantly assessing moral interests and resolving problems of right and 
wrong. It is thus “realistic to look at the law not merely as a technical institution 
performing various political and economic functions but also as a rich repository 
of moral knowledge which is continually reworked, revised, and refined.”21 Since 
this is true, much critical reflection upon the primary moral principles will not 
be necessary, because these will be implicit in “adequate” and “responsible” pro- 
liferations made of them by judges for solving concrete moral problems in the law. 
Critical evaluation will be necessary only with respect to the intermediate moral 
precepts developed by the judges and their modes of construing and applying 
them. Why, however, should we look to American as opposed to French, Japa- 
nese, or Soviet judges? This question is eventually raised by Cahn himself. He 
answers: “Because it seems desirable at least, if not strictly necessary, that the 
19. Id. 27-38, 25-26, 30, 63. 


20. Tue Sense or Injustice 13, 24. 
21. Tue Morat Decision 3. 








JOSEPH P. WITHERSPOON 151 


decisions grow out of economic conditions and cultural circumstances in a single 
national society.”22 We can thus expect to find a Soviet morality, a Third 
Reich morality, and an American morality, each good in its own sphere but only 
accidentally good elsewhere. We can also expect that the amount of required 
critical evaluation of intermediate moral precepts proffered by the judges will vary 
heavily from country to country. This is truly the notion of a “gentilitial” 
morality. As the Soviet cloak spreads to more countries, we can even anticipate 
the problem of conflicts not of law, but of morality. 

We must also ask how it is that Cahn expects to find all the categories of 
moral good dealt with in the rules announced or developed by judges in resolving 
controversies between people. It would seem very clear from Cahn’s statement of 
purpose, from the title, as well as from his discussion of the good for man, that his 
book is at least concerned with the moral good in all its scope, and not merely with 
the narrower problem of justice in the relations between men. In his discussion of 
the good for man he classifies the philosophical contributions on this subject, either 
as viewing the good for man as “happiness” or as “righteousness.”23 He rejects 
these contributions as being too narrow in view and supports the notion of a 
“mixed government” of the good which combines both notions of the good for 
man: “happiness” and “righteousness.” Whatever Cahn means by “happiness” 
and by “righteousness”—and he does not define or describe what he means— 
his joining them together into an amalgam notion of the good for man is indicative 
that he is concerned with an expansive notion of the moral good and the moral 
decision concerning which he seeks to illuminate the thinking of others. 

Yet can Cahn seriously contend that his reader may expect to find in the 
decisions of judges, even American judges, moral knowledge bearing upon the 
primary and intermediate principles concerning love, friendship, charity, humii- 
ity, temperance, courage, veracity, sobriety, modesty, magnanimity, patience, per- 
severance, and constancy? We are indeed fortunate if we can obtain just 
judges who know something about justice and who seek justice in their decisions. 
We can hope they will in fact be charitable, temperate, courageous, and humble, 
but we will hardly look to their decisions for guidance in these matters. After 
all, Cahn has himself stated in his earlier work that the end of the positive law 
is justice. What we in fact expect to find in the development and application 
of positive law by judges is an approximation of justice. The principles they 
develop and apply are intended to be of legal justice. The problem to which 
positive law is directed is the problem of justice: how the conduct of one man 
which bears upon another is to be judged. It is not directed to the problem of 
courage, of moderation, and the other myriad moral problems where the 
problem relates to how the conduct of one man is to be judged apart from 
its bearing on another person. Thus, despite Cahn’s exposition of the good 
in general for man, the statement of the purpose of the book, and his title, we 
must say that he is concerned with the primary and intermediate principles of 
justice. For this reason, he might better have entitled his book The Just Decision. 

Now that we know where to go to find our primary and intermediate moral 
standards, what is to be done when we get there? Do we take just any decided 
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case as involving the good we seek? No, for there are proper cases and improper 
cases. In the first place, we are told the case must not involve the vast vistas 
in the law of the morally neutral. It must concern a moral problem. In the 
second place, it must be a “prismatic” court case.24 Each person, it would seem, 
will require a careful knowledge of the qualities of the “prismatic” case for he 
must go to the decisions of the courts himself (which should occur quite fre- 
quently) when such men as Cahn have not digested and commented on cases 
bearing upon his particular moral problem. The author himself underlines the 
importance of this: “It is fundamental to the method of our study that they 
[the cases] were selected for their prismatic qualities.”25 The only definition of 
the prismatic case provided the reader is the following: “it reveals an entire 
spectrum of moral forces, personal ambitions, group standards, lusts, sufferings, 
and ideals.”26 

Near the end of the book, however, Cahn describes the criterion for his own 
selection of the “prismatic” case as being a very simple one: “Are the data of 
this specific case—its legal data as well as its factual data, for all combine together 
to give the case its distinct attributes—are these data likely to make an effective 
prism which will catch the undifferentiated, white light of the good and disperse 
it in multiple colors and rays—precise, decisive, and responsible?”27 Part of 
this criterion is simple—for a lawyer. That is the part which calls for a determi- 
nation of the legal data of the case, the facts of the case, and their relationship. 
That this is not a simple process for others confronts law professors every year 
as they attempt to teach first-year law students. But even the careful analysis a 
lawyer can bring to a case is not attuned to making a determination of whether 
in light of the facts and legal data of the case it is likely to make an “effective 
prism” which will catch “the undifferentiated, white light of the good” and 
whether the “rays” it disperses will be “responsible.” In the first place this 
part of the criterion is largely metaphoric in nature and, in the second place, 
it calls for a careful definition of the terms which are not metaphorically used. 
We must conclude the criterion as here stated is not even one for experts in the 
moral good simply because its nature has not been adequately revealed. 

But even if its nature is eventually spelled out, it seems clear that its applica- 
tion calls for experts; and experts, in moral matters at any rate, Cahn will not 
allow. Paradoxically, Cahn has made a moral expert out of judges and their 
“prismatic” cases. He does, to be sure, give one additional hint for the selection 
of cases: “. . . perhaps one is more likely to perceive the prismatic value in a 
judicial opinion if one agrees with its conclusion,”28 and, as a matter of fact, 
Cahn finds that he agrees with most of the decisions reached by the courts in 
the cases he selected. The same serious practical problem remains for one seeking 
to apply Cahn’s method. 

Suppose, however, that we are fortunate enough to find a “prismatic” case 
decided by an American court. What do we do with it? Even those unlearned 
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in the law know that judges disagree in the same court, that courts disagree in 
the same jurisdiction, and that courts of different jurisdictions differ in the 
handling of the same problem. To “prismatic” cases, therefore, a special mode 
of analysis must be applied in order to distill the moral knowledge from them. 
This is termed “prismatic” analysis.29 Here we reach the heart of Cahn’s 
presentation, as his fellow lawyers will readily recognize. This is true, because 
our author must now enable us to separate the goats from the sheep, the incorrect 
views of some American judges from the correct views of other American judges— 
with regard to their development of rules suitable, even if requiring some “pris- 
matic” processing, for serving as primary and especially intermediate moral stand- 
ards to an individual human faced with solving an individual moral problem. 

“Prismatic” analysis, we are told, is aimed at grasping the moral insight, 
knowledge, and experience of judges. It involves “looking critically at the way 
American (case) law deals with . . . moral issues.”30 Of course the crucial 
word in this statement of method is “critical.” First of all, we know that to be 
critical involves a standard of criticism as well as a matter to which it is applicable 
—in this instance, case law. Since case law is the result of an institutional 
development and application of positive Jegal principles, it is natural for our 
author to state that in “prismatic” analysis one must “take the dry abstractions of 
technical law and transform them into notions that respond to the need of . . .” 
each person who has to resolve a moral problem.31 We gather, therefore, that 
not only will we be given a standard for separating a correct dry legal abstraction 
from an incorrect one, but in addition a standard for stripping the correct one 
chosen of its legal trappings and clothing it with a responsiveness to human 
needs in solving moral problems. But Cahn goes no further in explaining his 
“prismatic” mode of analysis of case law either before or after his specific con- 
sideration of the cases. Although we have not been expecting the “mathematical 
certainty” in moral principles discovered through his method that our author 
constantly warns us not to expect, we have a right to expect more definiteness than 
this in a description of basic method. One does not guide another in reading 
court opinions by telling him to be “critical” and to “transform” their legal 
abstractions into something else which is left undefined, especially where the latter 
is the chief object of the enquiry. 

Perhaps, however, Cahn prefers to illustrate in practice rather than to define 
the “prismatic” method of case analysis. This, of course, would be perfectly 
understandable in an initial approach, as this one is, to the problem of moral 
knowledge. In any event, it is our last chance to understand what our author 
means. Let us then, with him, “consult the law.”31* 

First of all, we meet an over-all criterion drawn from the law which our 
author indicates we will use for determining what is morally good and right 
conduct after we have once determined what is morally wrong and evil conduct 
as a result of having applied “prismatic” analysis to a “prismatic” court case 
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involving the relevant moral problem.32_ In American law we have established 
a typical relationship between decisions of administrative bodies and review of 
their decisions by courts. The typical judicial review provided for by law in this 
situation is one in which the court looks to see whether there is a substantial 
basis in law and fact for the administrative decision. If there is, then despite 
the judgment the court might have independently and originally reached in the 
case if it were free to make the decision in that way, it will affirm the administra- 
tive decision below. In view of what Cahn considers the good for man, he 
asserts the existence of an analogy between this rule of judicial review and 
that good. 

We have earlier indicated that Cahn has classified all previous philosophical 
contributions on the problem as viewing the good for man either as “happiness” 
or as “righteousness,” that he has criticized these views of man’s good as inade- 
quate, and that he has asserted man’s good to involve both “happiness” and 
“righteousness.” Insofar as the author purports to present adequately what 
philosophical realists view to be the “happiness” of man, and this is the classical 
view in our Western culture, he has again worked a major disfiguration of the 
facts. Since he does not even attempt to spell out what the view of “righteous- 
ness” as the good for man is, one can not assess what he means. Putting this 
major objection aside, however, let us proceed to the author’s description of the 
difference in moral process essential to the obtaining of these two forms of good. 
He tells us that man’s good considered as happiness calls for a moral process 
resembling the administrative process. This means, he says, that what is needed 
here is “expertness, adaptability, and a talent for accommodation. To be happy, 
one must make elastic plans, must know the strength of one’s materials, and 
calculate on the possibility of unexpected future demands.”33 On the other 
hand, he tells us that man’s good considered as his righteousness calls for a moral 
process resembling the judicial process which acquits or condemns in light of 
a pre-existing rule. 

The lawyer will readily recognize that Cahn has characterized administrative 
process primarily by the legislative task frequently delegated to it, rather than by 
the judicial task which is also frequently delegated to it. The typical rule of 
judicial review applies, however, to both forms of administrative decision. One 
need only look to the administration of antitrust law by federal courts to see that 
“judicial process’ of courts does not differ substantially from adjudicative 
administrative process. Despite these difficulties in asserting here an analogy in 
the law, Cahn asserts that our determinations of man’s good as happiness (our 
administrative process) must be left to stand unless our “conscience can find no 
acceptable basis whatever for the course we have chosen” (our judicial process). 
This would seem to indicate that “prismatic” method of case analysis will seek 
in the main to determine what is wrong human conduct, what is the “unrighteous- 
ness” of man. It is the method primarily of “judicial process.” We will, says 
our author, “focus on the notion of wrong.”34 Once we have determined what 
is the wrong human conduct with regard to a particular moral problem by 
32. Id. 14-16, 11-12, 19, 27-28. 
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analyzing a court case “‘prismatically,” we can then characterize any other conduct 
with regard to it as good unless conscience can find no acceptable basis whatever 
for the course chosen. Now Cahn has essayed to characterize and criticize in 
this same discussion all prior moral philosophy. He must then have known, 
he certainly should have known, that he has raised in this discussion two major 
problems of moral philosophy—those which concern how one goes about estab- 
lishing certitude of conscience and what is permissible action, if any, when one 
has a doubtful conscience. It completely overlooks another major problem—that 
which concerns permissible action when one has a wrong conscience. These 
problems, insofar as they are philosophical problems, can only be resolved by 
resort to the philosophical sciences. This is not the place for a rough analogy 
from the law, particularly when it involves as doubtful an analogy as this one. 
A philosophical problem calls for philosophical analysis. The failure to see this 
is one of the chief errors of the positivists whom Cahn has so bitterly criticized. 

Further, while Cahn’s criterion, if valid, certainly eases the problem of deter- 
mining what is good or moral human conduct and narrows the area in which 
“prismatic” analysis of cases will have to be utilized, its simplicity is deceptive, as 
any lawyer knows. A past judicial decision either under a statute or common 
law principles that the specific conduct in that case fell afoul of the applicable 
rule leaves a great margin of doubt as to what is also violative or permissible 
under that rule. All lawyers know that a mere catalogue of what conduct has 
been held to violate a given legal rule is a poor basis for prediction that all other 
conduct is permissible under the same rule. Under Cahn’s criterion for deter- 
mining what is morally good conduct, we might easily have a situation where 
conduct which is morally good because not prohibited by one court decision which 
“prismatic” analysis approves becomes morally bad because prohibited by a 
subsequent court decision which “prismatic” analysis also approves, although 
the state of one’s conscience has not changed between the two cases from its 
original character of not being offended by what the court now proscribes. The 
question is thus raised as to what one’s conscience has to do with determining 
what is morally good conduct. Must we say that the court’s conscience is to be 
substituted for one’s own conscience? 

Moving now to the use of “prismatic” analysis with respect to specific cases, 
let us see what Cahn in fact does do by way of determining what is wrong human 
conduct in light of the dry legal abstractions of the case. The first thing we 
discover is that some of the leading cases have been used by Cahn to spell out 
not what was “wrong” but what was “right” human conduct. These are cases 
in which the court either approved or did not apply a sanction to the conduct 
of persons charged with violating some civil or criminal rule and whose decisions 
Cahn approves. Consequently, we must say that the criterion for what is good 
in human conduct extends to some cases where the “prismatic” analysis approves 
the court’s approval or non-sanctioning of the human conduct in question. 
Apparently in these cases the sense of wrong of the judges is not at work or else 
Cahn must admit to a sense of right being at work which produces as objective 
a result as the other sense. If the sense of wrong is not and cannot be operative 
in the minds of judges deciding cases in which they approve the conduct involved, 
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we must ask then how Cahn can assert an empirical foundation for the rules the 
judges rely upon for deciding the case. 

When we examine the “prismatic” cases in which the court holds certain 
conduct to be wrong, we can expect to discover more about “prismatic” method, 
for it is this type of case for which the book plainly indicates the method is 
primarily designed, since there is a derivative criterion for determining what 
is good human conduct. 

The first case to which Cahn applies “prismatic” analysis is one in which a 
sailor was charged and convicted of manslaughter for having thrown a ship’s 
passenger out of a lifeboat into which some of the crew and passengers of a sinking 
ship had gotten after the ship had struck an iceberg.35 When the act was done 
it was highly probable that the boat would have sunk and all would have perished 
in the sea. In all, fourteen passengers were thrown to a watery death and 
possibly two additional women passengers, although the latter may have leaped 
into the water to be with their dying brothers. In his charge to the jury, the 
judge stated that only those sailors who were indispensable for operating the 
boat were entitled to remain in it and that if there were surplus passengers upon 
this basis, those to be thrown over the side must be chosen by lot. Cahn disagrees 
with the decision. He takes the position that “if none sacrifice themselves of free 
will to spare the others—they must all wait and die together.”36 

The point here is not so much whether one agrees or disagrees with Cahn’s 
position concerning what is the morally good conduct here. It is rather, for the 
limited purposes of this reviewer, to determine the nature of the “prismatic” 
analysis by which he arrives at such a position. How does he determine that 
the court is wrong in the rule it announced and how does he determine that his 
position gives the right rule for the moral problem here involved? As a matter 
of fact his position is one of four positions that have been taken by judges and 
legal scholars as to what the legal rule should be. The first thing to be noted, 
then, is that “prismatic” method as applied here involves a situation in which 
the operative result of the “sense of wrong” varies depending on who is judging 
the moral problem. 

The second thing to be noted is, as Cahn says, that “[t]his question could 
never be resolved if our appraisal of human life were a strictly subjective 
process.”37 We must, therefore, make an “objective examination of the value 
of being alive.”38 Without defining what an objective examination is, the author 
then states that such an examination may be found reported in the Babylonian 
Talmud which had been made by two competing famous schools of rabbis.39 As 
the content of the examination to which he refers is not explained in his book, 
we cannot know the basis upon which it was or could be termed an objective 
examination. The next hint as to what an “objective examination” is comes 
when the author states that “[t]he objective view does not hold that under every 
conceivable human set of circumstances each humari life has an indestructible 
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value.”40 He then refers to the fact that everyone knows the law recognizes 
justifiable homicides, excusable homicides, drafts men into armed forces to face 
death in wartime, and executes certain convicted criminals. While this is not a 
definition of what is “objective,” it obviously by implication gives some tentative 
shape to his use of the term. We can now surmise he refers. either to the law or 
to “what everyone knows” as a standard of what is objective. We must, for 
obvious reasons, reject the idea that law can be a standard for objectiveness in 
determining what are correct primary and intermediate moral principles and 
accept the other alternative. That we are not far from the author’s actual position 
is quickly discovered for he refers to a statement by Justice Holmes from another 
case and says his “appraisal was objective” concerning the value of being alive.*! 
The statement of Justice Holmes so approved was the following: “By common 
understanding imprisonment for life is a less penalty than death.”42 We can 
now conclude that an appraisal or an examination of the value of being alive, for 
the purposes of resolving a moral problem in a court case, is “objective” when 
it is framed to reflect what the “common understanding” is of that value with 
regard to that moral problem. 

To be “objective,” then, we must look to what the common understanding 
is of the value of being alive in the situation presented by the sailor-passenger- 
sinking-lifeboat case. As we have already said, four different views have been 
taken as to what the value of being alive (more properly, the value of being 
allowed to live) is in this situation. This naturally leads us to conclude that 
this is a case presenting a moral problem in which no objective examination of 
the moral value involved is possible, for the simple reason that there is no “com- 
mon understanding” with respect to it. The fact that it is commonly understood 
that human life does not have “an indestructible value . . . under every conceivable 
human set of circumstances” does not help us. For this “objective appraisal” 
does not tell us: how to determine what to do under these circumstances. The 
first aspect, then, of Cahn’s “prismatic” method of case analysis can not get off 
the ground in a case where there is no “common understanding” for the courts 
to expound. 

“Prismatic” method, however, does not stop with an analysis of common 
understanding, for Cahn proceeds to examine the principal case and rejects the 
court’s solution as well as any which has been proffered other than his own. If 
we consider that his “prismatic” method is still “objective,” clearly that notion 
must take on new contours of meaning. In support of his position, he observes 
that “of course” the life of any person in the lifeboat is worth as much as the 
life of anyone else in the boat.43 Is this self-evident, and if not, why is this 
proposition true? Cahn does not answer this question directly. His “of course” 
may in fact mean that he takes it to be self-evident that the proposition is true; 
but this would be inconsistent with his over-all presentation, for he expresses 
extreme doubt about what is morally good conduct in this situation. The most 
that he says in explanation of his position is that this is a situation involving 
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“morals of the last days’”44—this we can certainly see, from one point of view, 
because the last days of the people in the lifeboat have presumably been reached, 
if all remain in it. We might ask initially how in any situation, whether involving 
the “last days” situation or not, the life of any human person can be worth less 
than the life of any other, where none has done something to harm or threaten 
serious harm to another? What is so peculiar about the “last days” in this 
regard? Is not this principle an ominous one for mankind when we are in the 
“middle days” situation, for it would seem to indicate life is cheaper then? The 
“last days” situation, observes Cahn, causes all of the occupants of the boat to be 
“reduced—to members of the genus.”45 Why, in remaining individual human 
persons, are they reduced to the genus? Is this not, also, just another way of 
saying that in this situation the life of each occupant is equal in worth to the 
life of any other occupant? To say that in a certain situation the human persons 
involved are to be considered only insofar as they are members of the same 
genus is the same as saying that insofar as they are essentially men they do 
not differ in any respect or value. 

The crucial answer has not yet been given. We have not been told why 
they are equal in value, which is the same as to say why they are reduced to 
the genus. Cahn adds, as if he anticipated the reader’s question: “In such a 
setting and at such a price, he has no moral individuality left to save. Under 
the terms of the moral constitution, it will be wholly his self that he kills in his 
vain effort to preserve himself.”46 But again we must ask Cahn: Why is it 
that the occupant has no moral individuality left to save, and why does this 
bear upon the problem? How is it that it is wholly his self that he kills if he 
kills another? Since he remains an individual human person, it would seem he 
may preserve and even add to his own individual moral goodness by performing 
in this situation a morally good act. The very question is, What is the morally 
good act in this situation? Further, if by killing another it is wholly himself 
that he kills, this would seem to be saying that he acts in a way that is morally 
wrong. Yet here again we have either a self-evident proposition or an assumption 
of the very thing that was to be determined through Cahn’s analysis. How, too, 
does the “moral constitution” speak to this problem? The “moral constitution” 
is just another term for what Cahn has called a “sense of wrong.” The 
latter has not been explained in this book insofar as it commands one result 
rather than another in a particular case. Cahn has said his last word on the 
matter. Either what he has said is self-evident or it is not. Cahn has denied 
by his own analysis that it is self-evident; therefore, from his point of view, there 
must be a reason or basis for his position. He makes statements for his position 
but he does not show why they are reasons. 

We must conclude that his “prismatic” method as actually applied to the 
moral problem in the principal case has become inexplicable. Also, since the 
method was not adequately explicated previously to this case, we must further 
conclude that Cahn’s “prismatic” method has in fact been a method of expressing 
an opinion about what is the true intermediate moral precept applicable for 
44. Id. 70. 
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resolving the moral problem presented by the principal case. He has not extracted 
moral knowledge from the case. He has in fact rejected the court’s resolution 
of the moral problem as constitutional knowledge. He has not even accepted 
guidance from the court, whether its guidance be in the realm of moral knowledge 
or opinion. He brought to bear no moral knowledge of past courts in resolving 
the instant moral problem. He referred to standards extrinsic to the law for 
resolving that problem but he did not explicate those standards. 

Let us, however, not judge the nature of “prismatic” method by one case; 
let us take the case which the author himself has selected because it “may prove 
the most rewarding in this book” and because “it deserves exceptionally careful 
rumination.”47 In this case we are presented with an attempt to deport an alien 
who has been convicted of concealing liquor with intent to defraud the govern- 
ment of whiskey taxes and has been sentenced to more than a year of imprison- 
ment. A federal statute provided that in case of such a sentence the alien could 
be deported if the conviction was for a crime involving “moral turpitude.” The 
appellate court affirmed the lower court’s dismissal of his writ of habeas corpus, 
thus sustaining the right of the government to deport him.*7* 

Why does the author agree with the legal notion of the case as a guide for 
resolving the moral problem presented by it? Is it because the court reflects 
the “common understanding” of the value of paying taxes? No, for the author 
takes the position that the operative American mores countenance “tax-fraud 
as a general and usual practice.”48 The basis for his agreement is rather that 
this is not a case of ordinary but “professional” tax-fraud and that as to the 
latter the operative American mores are condemnatory. “According to the Ameri- 
can estimate, nonchalance stops where professionalism begins. . . . He had lost 
his amateur status and with it his expectation of indulgence.’49 It is for this 
reason that he disagrees with the dissent of Judge Learned Hand opposing the 
deportation. This judge had observed that he wished “it was commonly thought 
more morally shameful than it is to evade taxes; but . . . we must try to appraise 
the moral repugnance of the ordinary man towards the conduct in question.”5° 
Judge Hand “appears: to have been in error” because he did not, according to 
the author, adequately measure what the “common understanding” was as to 
the value of paying taxes in the instant case.50* We must conclude that appli- 
cation of “prismatic” analysis in this case calls for following the “common 
understanding” of the particular value involved in the case. 

Suppose, however, this had been a case of an alien guilty of just ordinary 
tax-fraud. In such a case, the author would also apparently not oppose the 
“common understanding,” as he sees it to be, of the value of paying taxes. The 
alien should not be held guilty of moral turpitude. To resolve the specific moral 
problem in each case, the author would require the court to appeal, then, to the 
“common understanding” of how the value involved should be handled. Since he 
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approves a court’s resolving of moral problems by an appeal to “common under- 
standing,” does his “prismatic” analysis of the case also require approval of the 
practice of committing ordinary tax-fraud as being a moral practice? No, for 
he rejects this position and answers that all should practice honesty in paying 
taxes.51 Consequently, there are two “prismatic” methods for a moral problem 
or else two areas of a moral problem in which one “prismatic” method can reach 
opposite results. Thus, “prismatic” analysis here, as in the previous case, brings our 
author to reject the court’s disposition of a particular moral problem (in this case, 
we must refer to its highly probable disposition of it) as a basis for private moral 
decision. In the previous case, however, he rejects its disposition of that moral 
problem even as a basis for public or government moral decision, while in this 
case he approves of it as a basis for public moral decision. In both cases, the 
rejection of the court’s rule as a basis for private moral decision is not “common 
understanding” but some other extrinsic standard. We could not determine what 
that other standard was in the previous case. Let us look to the asserted standard 
in this case. 

For the purpose of private moral decision, Cahn asserts that payment of 
government taxes is morally obligatory for three reasons drawn from “political, 
social, and individual morals.”52 The first proposition relied upon to found 
the moral obligation is the following: “representation gives taxation a claim 
on political conscience; representation means that the obligation to pay taxes is, 
in political morals, self-assumed, voluntary, not impersonal, not imposed from 
without, but as to each citizen binding upon conscience because essentially 
autonomous.”53 One must first observe that the problem of tax-fraud in the 
principal case involves an alien, not a citizen. Consequently, if the moral obli- 
gation to pay taxes arises only with respect to a citizen in view of the fact that 
he possesses representation, there was no moral obligation to pay taxes on the 
part of this alien. Yet the obligation is asserted by the author with respect. to 
him also. If Cahn were to amend his statement of his basic proposition to include 
resident aliens as being under a moral obligation because they may look eventually 
to citizenship and thus to representation, we must ask him about the countless 
thousands who have over the years been declared ineligible to become citizens 
or those who still remain ineligible. Are the latter under no moral obligation to 
pay taxes? Further, if representation is the “self-assumed, voluntary, not imposed 
from without, . . . autonomous” basis for the moral obligation to pay taxes, 
suppose that the citizen says, as so many in effect do: “I do not care to be 
represented” or “I will not exercise my right to be represented.” Does this affect 
the citizen’s obligation to pay taxes? What about the moral obligation to pay 
taxes where one is unable to meet a property or other qualification in order to 
vote? 

The second basis for the moral obligation is asserted to be “social morality’: 
“taxes are the price each of us pays for his participating share in civilized society 
and for enjoying the immeasurable benefits of community existence.”54 Finally, 
51. Id. 173. 
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the basis for this moral obligation is said to be “the voice of individual honor” 
or one’s integrity.54* Our main concern, however, is not so much with the 
correctness of Cahn’s answers as with the nature of the standard to which we 
see he ultimately appeals in his “prismatic” method of case analysis, when utilized 
for the purpose of guidance in private moral decision. Since what he has done 
is to refer to “morality,” we must ask what he meant by this. Does he mean 
“mores”? It is clear that he rejects identification, for the purposes of private 
moral decision at least, of “mores” and “morality.” Does he mean moral, political, 
and legal philosophy as a distinct branch of science or knowledge or some subordi- 
nate normative science? If so, then “prismatic” analysis of cases is not a method 
of drawing or distilling moral knowledge of judges from cases decided by them 
but a method of judging whether their rules are correct as a basis for (1) public 
moral decision from the extrinsic standpoint of “common understanding” of 
values and (2) private moral decision from the extrinsic standpoint of an inde- 
pendent body of moral knowledge, presumably at least the field of the practical 
philosophical sciences and perhaps some subordinate normative sciences. 

If this is the sum and total of “prismatic” analysis, we see the necessity not 
so much for a study of legal cases but, first and foremost, to have recourse to 
the chief extrinsic standard, namely, the moral knowledge developed ‘by the 
practical philosophical sciences and subordinate normative sciences. Since Cahn 
has been most critical of practical philosophy as it has heretofore been consti- 
tuted, presumably he means practical philosophy when it is properly constituted. 
Since, however, Cahn does not purport in this book to be developing the proper 
content of the practical philosophical sciences or a subordinate normative science, 
we have to conclude that we are most unsure of what the extrinsic standard 
consists to which “prismatic” analysis makes appeal. As a matter of fact, the 
appeal to “common understanding,” as the chief extrinsic standard of “prismatic” 
analysis when used in judging the rules of the two principal cases for the purpose 
of public moral decision, is abandoned in a case discussed by the author toward 
the end of his book. Here Judge Learned Hand, who was criticized in the second 
case discussed above for not adequately reflecting the common understanding of 
the value in question, is criticized for even attempting to measure the common 
understanding of another value. 

Let me quote the author, who forgot what he himself had previously practiced 
with his “prismatic” method in the two cases previously discussed: “Beginning 
in 1929, Judge Learned Hand’s opinions have maintained persistently that moral 
right and wrong must be determined only by the ‘common conscience,’ ‘moral 
feelings now prevalent generally in this country,’ or ‘the common conscience’ 
prevalent at the time. . . . But again and again . . . Judge Hand has reported 
with dismay that, if the case presents the slightest tinge of difficulty, he can never 
find a way to identify the community’s moral feelings on the subject. For example, 
he wrote in a recent opinion, ‘Our duty in such cases, as we understand it, is to 
divine what the “common conscience” prevalent at the time demands; and it is 
impossible in practice to ascertain what in a given instance it does demand,’ 
Rarely does one observe a judge clinging with such tenacity to a rule of decision 
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while he himself repeatedly demonstrates its worthlessness.”55 In light of this 
clear statement, we must conclude that what seemed to be the clearest part of 
the author’s “prismatic” method, as he practiced it in two of his principal cases, 
is rejected even by him just before the end of his book. 

In the name of a “prismatic” analysis which the author neither expressly nor 
in his practice explicates, he advances several “responsible moral standards.” With 
regard to the value of the family, he observes that “living together as a family 
is a precarious social expedient at best, justified mainly by the lack of any more 
acceptable alternative. . . .”56 As maxims for moral administration of the 
family he purportedly draws the following from one principal case: (1) “A 
demand seriously asserted should be seriously evaluated; (2) what is not for- 
bidden is not necessarily permitted” (compare this criterion with his earlier one 
for determining what is good human conduct); (3) “in personal relations, the 
only things that are valuable enough to justify compulsion will generally be 
destroyed if we resort to it.”57 With regard to sexual relationships, he purports 
to draw or process from a criminal case the following “responsible” moral stand- 
ard: “Accordingly, an enlightened moral classification—the kind we are seeking 
here—will not run along the traditional boundary line fixed by legal marriage, 
separating the permissible intercourse within the borders of wedlock from all the 
outside, presumably vile types of sexual connection.”57* With respect to divorce 
he takes the position that divorce is morally justified, that one spouse may obtain 
a divorce from the other even though the latter is guilty of nc misconduct or 
even when the one seeking a divorce is guilty of misconduct. With respect to 
suicide, he observes that “[a]ccepting the proposition that, in order to save 
himself, a person may warrantably kill an assailant bent on murder, we can 
deduce when suicide should be considered morally justifiable. . . . that is to save 
the intrinsic self from destruction when no less extreme action will suffice.”58 

Where these standards have been drawn from the legal principles of the 
- principal cases, there has been little of the “prismatic” processing illustrated in 
the other cases discussed previously. In the case of the principle concerning 
suicide, for example, we see the gross assumption that there is no disparity of 
problem between the situation in which one acts to preserve one’s life and that 
in which one takes his life in order to avoid some evil about to be visited upon 
him. Here “prismatic” method involves proceeding deductively from a legal 
principle on the basis of an assumption of the crucial point to be decided—can 
the two situations be morally analogized? There is little testing of the legal 
rule by an extrinsic standard, if any, when the author agrees that “the law is 
able to provide us with moral guidance on this subject. . . .”59 We have seen 
that when he does not agree with the legal rule, he does submit it extensively 
to the test of a purported extrinsic standard. Yet it would seem a parity of 
method should require extensive testing in both instances. 
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In sum, one must conclude that this book does not accomplish what its author 
set out to do. His stated object was to draw moral knowledge from “prismatic” 
cases decided by courts by use of a method adapted to accomplishing this object. 
Neither the method of selecting “prismatic” cases nor the method for analyzing 
such cases, termed “prismatic” analysis, is ever really explicated by the author. 
To the extent that a method could be discerned in his actual examination of cases 
it involved internal contradiction from one case to another. It also involved in 
some cases testing the legal rule by standards extrinsic to the law which were 
called “morality.” In still other cases the legal rule was adopted without referring 
to such a standard. In spelling out a method, the author distinguished but did 
not always maintain a clarity of treatment when he moved between the problem 
of the proper basis for the public moral decision and that of the private moral 
decision. Insofar as “morality” is invoked as the ultimate extrinsic standard for 
the objective determination of what is moral conduct, the author seems to point 
to that body of moral knowledge which is moral, political, and legal philosophy. 
If he does not refer to this body of moral knowledge, he apparently has in mind 
some normative science subordinate to practical philosophy, for he rejects the rela- 
tivism of positivism. In any event, since he questions all prior work in the field 
of practical philosophy and does not identify what other body of normative 
knowledge he refers to, we are left in doubt as to just what he has in mind by an 
extrinsic standard for “prismatic” analysis. 

This book is in fact a venture into the field of practical philosophy insofar as 
it raises philosophical questions. It is a venture also into the field of normative 
knowledge below the level of practical philosophy insofar as it aims at a knowledge 
which will serve as the proximate basis for the prudential judgment, One must 
indeed sympathize with Cahn in his denunciation of the positivism which pervades 
so much of our thinking today. Yet he does not show that the positivist position 
is a false one. More basic, however, is the conclusion which this review justifies: 
that he takes a position which does not substantially differ from and may be 
reduced to the basic positivist position. This is true because he neither shows 
the legal cases to be productive of moral knowledge nor does he identify in any 
discernible manner the extrinsic standard of “morality” by which he purports 
to test the validity of the norms he meets in those cases. The position of one 
who refers to but does not or cannot identify an objective standard for moral 
judgment is hardly to be preferred or distinguished from one who asserts, as 
does the positivist, that there is no objective standard for moral judgment. Finally, 
by failing to examine carefully the classical realist thesis of natural law and 
disfiguring some of the essential facts about it, he violates the time-tested procedure 
for bringing about genuine progress in the two areas of knowledge referred to 
at the outset of this paragraph. Contrary to Plato, Aristotle, Aquinas, and the 
other great philosophers of our Jewish, Greek, Christian cultural tradition, he 
has failed “to call into council the views of . . . our predecessors . . . in order 
that we might profit by whatever is sound in their thought and avoid their 
errors.”60 He has failed to observe that while “no one is able to attain the truth 
adequately . . . on the other hand, we do not collectively fail, but everyone 
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says something true about the nature of things, and while we contribute little 
or nothing to the truth, by the union of all a considerable amount is amassed.”61 


JoszerH P. WITHERSPOON 





Grossz RECHTSDENKER DER DEUTSCHEN GEISTESGESCHICHTE. Third enlarged 
Edition. By Erik Wolf. Tiibingen, J.C.B. Mohr, 1951. Pp. 739. 29.60 Dm. 


The series of biographies of great German jurists which Erik Wolf published 
in 1939 under this title, and which appeared in two subsequent editions, 
was from the outset recognized as a fundamental contribution to the history of 
juridical philosophy and of natural law. In its present form, augmented and 
enlarged, it introduces us in impressive fashion to what in the opinion of the 
author constitutes the essence of German juridical thought. At the same time, 
it does not fail to reveal the common ties with European thought. 

The reference to a specifically German conception of law is susceptible to 
different interpretations. It is evident that it should not be understood in the 
sense of a merely causal dependency, with respect to an irreducible national 
temper which determines it in inexorable manner; rather it refers to a peculiarity 
arising from historical and spiritual factors, and is understood better by immediate 
intuition than by an intellectual process. In any event, the author leads us to 
perceive a basic current of continuity in thought from the Middle Ages to the 
present. At the same time, of course, the wide variety and multiplicity of facets, 
under the influence of the vicissitudes of European culture and their repercussions 
on the German mind, are adequately presented. 

To the fourteen jurists in the original edition, which proceeded from the 
author of The Mirror of Saxony, Eike von Repgow, to Otto von Gierke, the 
author in the second edition added two more: Lupold von Bebenburg and 
Cc. G. Svarez. The doctrinal trajectory of German juridical thought is then 
unfolded before us in a chronological order which also retains a continuity of 
development. Eike von Repgow and Lupold von Bebenburg belong completely 
to the Middle Ages; Zasius and Schwarzenberg move also, to a certain extent, 
in this orbit, while Oldendorp and Althusius represent the spirit of the Refor- 
mation (the first was Lutheran, the second Calvinist), and Grotius initiates the 
transition towards rationalistic natural law. This movement became more precise 
with Samuel Pufendorf and culminated with Christian Thomasius, one of the 
leading exponents of the Aufklarung, followed by Svarez. With Anselm Feuer- 
bach and Savigny we pass to the nineteenth century, which witnessed the 
prodigious work of Windscheid, Ihering, and Gierke. All these authors, charac- 
teristic of certain epochs and trends, are studied in ample historical-cultural 
perspective by Wolf, who succeeds in breathing life and spirit into them, and who 
in no few instances gives us often a new or at least a suggestive picture. 

This is the case, for example, with Althusius, considered generally as one more 
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opponent of monarchism, but who was a systematic thinker of marked personality. 
If Gierke in his famous monograph tended to interpret him in the light of later 
developments in natural law, as a rationalist, Wolf relates him more closely to 
Calvinism, from which actually flowed his juridical and political thought, and 
to the spirit of the free cities of Switzerland and Netherlands. To this con- 
nection with the form of city-states may undoubtedly be traced the oblivion 
into which his work was destined to fall in the following era of centralizing 
absolutism. Wolf also emphasizes the connection of Grotius with the Scholastic 
and humanistic traditions, minimizing the aspect of the Aufklarung often ex- 
clusively stressed. Perhaps of some help in explaining these conclusions is the atten- 
tion Wolf lends to religious thought and the whole of the spiritual life. In this 
sense, it would be useful to compare his portrait of the distinguished polygraph of 
Delft with other recent expositions of his doctrines which also insert his juridical 
work into the context of his speculative labor in the fields of theology and philos- 
ophy and his attitudes in regard to the current trends of his time.1 

Along with Grotius, Pufendorf and Thomasius benefit especially from being 
considered in the light of their total cultural backgrounds. One does not without 
reservations agree with the author in his desire to minimize the individualism of 
Pufendorf, although one cannot ignore the fact that the activity of Pufendorf 
as a historian necessarily extended his influence to a wide degree, as Meinecke 
has already made clear in his history of the principle of the State. Cabral de 
Moncada has underlined the importance of the theory of moral entities advanced 
by Pufendorf, and has not hesitated to call him “an inconsequential, self- 
contradicting individualist.”2 Wolf could have discovered likewise in Paulo Meréa 
an interesting and similar point of reference. 

Anselm Feuerbach and Savigny, as well as Windscheid, neha, and Gierke, 
are well known as prototypes of a juridical thought with a universal irradiation. 
Here they appear neatly sketched in the framework of their times. Romanticism 
and positivism project their shadows behind them. The transition from conceptu- 
alistic jurisprudence to the jurisprudence of interests propounded by Ihering 
prepares the way for the decline of formalistic legal positivism. Ihering is, in 
general, presented as a protean jurist, whose influence is found in almost all later 
developments, particularly in the sociological consideration of law. 

Among the other authors studied by Wolf, those who offer the greatest 
interest outside the national orbit of Germany are Lupold von Bebenburg, belong- 
ing to the lineage of other German theorists of the Empire (Jordan von Osna- 
briick, Alexander von Roes, Engelbert von Admont) whose thinking, compared 
with the Romanism of a Dante or a Bartolus, is characterized by a more ethical- 
religious sense of Empire, with strong eschatological elements. Lupold, who wrote 
towards the middle of the fourteenth century, already sees the necessity of dis- 
tinguishing (in a manner recalling the distinction of Bartolus between the universal 
de jure dominion and the limited de facto dominion) between the German coun- 
1. See, for example, among other works, the books of A. Corsano, Ugo Grozio: ’Umanista, 
il Teologo, il Giurista (Bari 1948) and G. Ambrosetti, I Presupposti Teologici e Speculativi 
delle Concezioni Giuridiche di Grozio (Bologna 1955). 

2. 1 Frosor1a po Dmerto £ po Estapo 193 (1947). 


3. “O Problema da Origem do Poder Civil em Suarez e Pufendorf,” in 19 BoLeTmm pa 
FACULDADE DE DireiTo vE Cormsra (1943). 
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tries under the direct jurisdiction of the emperor, and those countries simply under 
mediate or indirect jurisdiction. This distinction clearly evidences the force of the 
already emerging reality of the incipient national state, the theory of which had 
been developed at the beginning of the century by Jean Quidort of Paris. 

There follow, finally, brief sketches of Carl Gottlieb Svarez (a name derived 
from Schwarz), whom some erroneously believe to have been of Spanish origin. 
His importance lies mainly in the field of legislation, but Wolf sees in him the 
typical German incarnation of the last phase of the natural law of the Aufkldrung, 
characterized by the penetration of natural law thinking into specifically juridical 
fields, or, in short, the “juridification” of natural law. 

There is not space in this review to discuss at greater length all the points 
which so fully merit broader consideration. Nor is it possible to reflect in the 
limits of a few pages the book’s richness of detail. A critique of this work cannot 
fail, however, to note the coherence of the global interpretation, even in regard 
to divergent conceptions, based upon the author’s spiritual and national perspec- 
tive. Still less can it ignore the magnitude of the work achieved by the professor 
of Freiburg im Breisgau. 

ANTONIO TRUYOL 
(Translated by Frepricx Pixe) 











